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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, and Negligence, and to 
review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 
features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 214 N. Michigan Ave., Chicago i, Illi- 
nois. Subscription Rate: $10 per year; single 
copies, price $1. 
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“That which is unjust can 
really profit no one; that 
which is just can really harm 
no one.”—Henry George, The 
Land Question. 
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mount concern to 
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many tax which sug 
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selves whenever a discussion centers around 
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Restrictive Stock Agreements 
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is a closely hel 


under 


msurance agency 


agency, its continuance hat 
monious stockholder 


that proper 
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requires 
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to be 


available 


as treasury potentially 
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mination 
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always to exceed 
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Commissioner’s determination 
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noted that if the agreement 


as aforesaid, then the danger 


to rebut the 
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he 
is fully binding, 
of double 


proceeds used to fund the purchase is 


a burden 


should also 


taxation on the stock and insur- 
ance 


avoided 
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this 
circuit 


Illustrative of the 
problem is a 


ramifications ot 
recent decision of a 
unusual facts and in 
which the leading court precedents are cited 
with approval. In this case—May v. McGowan, 
52-1 ustc § 10,839, 194 F. (2d) 396—the dece- 


dent was e1 


court involving most 


gaged in a retail selling business 
In 1927, his son entered his employ, and 
in 1929 : 


business 


became an equal partner in the 


Before formation of the partnet 
ship the decedent had borrowed extensively 
and this indebtedness was assumed by the 
father 


cle bt 


partnership, although, as between 


and son, the father agreed to pay the 


In 1936, the business was inc 
all the 
to the 


assumption by the 


rporated and 
partnership assets were transterred 
corporation in consideration of the 
corporation Of the m 
debtedness of the partnership up to $161,500 
and of the issuance to each partner of 500 
1,000 shares. In 
and Sol entered mto 
that during their joint 


would 


shares of its total stock of 
1936, the father 

written agreement 
dispose of any 


lives neither 


stock without first offering it to the 


at $100 per share However, since 
had agreed personally to guarantes 


loans which on the date of the agree 


ment amounted to about 

$100 
five-hundre¢ 

the bank a 


option. It 


$163,000, his op 


tion price ot per shi 


reduced by one 
debtedness due 
exercise of the 
that on the 


have 


death of either, the 
an irrevocable option 
terms \t 
1945 the ind 


lhe 


the foregoing 
decedent died in 
$91,000 


nearly court 


that with the 


would purchase the 


‘It seems clear option out 


standing no one stock 
ot the decedent at its 
by the 


by the son at 
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unrestricte d 
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option when it was subject to cal 
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This was the rational 
Wilson 7 Te (2d 
Loml Sugden, 
166) In Lomb z 


that this 


zero 
of our decisions in 
Cir., 57 F. (2d) 682) and 
(2d Cir., 82 F. (2d) 
Sugden, we said view was 
Supreme Court’s decision 

(297 U 106), to 
an outstanding 


supported bv the 


in Helvering v. Salvage 


the effect that 


chase restricts the market 


in the hands of the owner 


price. We see no reason 


cde cisions 


the foregoing 


loophole for tax evasion in 


here the district court found 


Was no purpose to evade taxes 


should be 


action rathet 


hole, if important, 


legislative 


ing the cases we have 
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Of special interest to those practi- 


tioners specializing in workmen’s 
claims is the article 
presented at page 341, While the sub 


ject of this article, dermatoses, may 


compensation 


make for an easy practice in medicine, 


such is not the case in the practice ot 

law involving these industrial diseases 
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December 1, 1952, begin 

of a novel type of insurance cov- 

for Illinois. On that date the 

health 


poration to be ince 


was chartered 


marked the 


voluntary services cat 
yrporated in Illinois 
Beginning at page 319 
section analysts of the 


details of 


is a section-by 


applicable law, by an 


attorney 
Supervise d, for the state, the 


incorporation of this new ty tu 
8 


suret 


Phe high 


fire loss adjusting enjoys today 


that 
is the 


protessional standing 


product of, at least in part, the great 
1871. Prior to that 


adjustment of fire losses was 


Chicago fire of 
time the 
handled in a somewhat haphazard 
manner by the special agents, by com 
mittees agreed upon between the com 
panies, and even, in the early days ot 
fire insurance, by the president of the 
company. For an article on the 
tory of fire loss adjusting, 


see page 


shifted 
trom the desire to provide security for 


Has the appeal of life insurance 
dependents to a tax-saving device? 
This is the view of some writers, but 


it is not enthusiastically supported by 


William J. 


arti le at 


Bowe, the author of the 


page 327 


Frequently, as heretotore 
Surance is used to fund the 
decedent's 


ota interest in 


poration ‘The manner in w 


dled may have an important t 
the interest acquired by the sur 
decide 


determine the t 


they at a later date 


problem is te 


of the decedent's where 


interest 


is used, in part, to 


supply 
money This can | 
cases where the predominant 


acquired from the decedent's « 
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proceeds 


since, 


unless the insurances deemed 


a part ol the adjusted cost basis, ie basis 
would be limited to the 
sideration forming a p 


Ice W hether 


cash other con 
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considered part of the purchase price, and 
thus a part of the basis for subsequent gain 
or loss purposes, depends upon whether the 
proceeds of the insurance are includible in 
the gross estate of the decedent. 


It is only if the survivors are considered 
the owners of the insurance proceeds which 
are then applied toward the purchase price 
that such proceeds form a part of the ac- 
quisition cost basis. If the decedent paid 
the premiums or possessed any of the inci- 
dents of ownership at death, then the pro 
ceeds of includible in the 
estate, and the value of the interest in the 
agency is correspondingly reduced by such 
proceeds of insurance. The Board of Tax 
Appeals case Of! Paul Legallet, CCH Dec 
10,995, 41 BTA 294 (1940), should be care 
fully studied by all wlio potentially may be 
involved in 
phasizes the 


insurance are 


such an arrangement. It em 


importance of having each 
stockholder apply for, pay the premiums and 
be the owner of insurance on the 
the other stockholders In fact, it is often 
helpful to utilize a trust to facilitate the 
The following clause could be 
made a part of the contract if the above 
result is intended: 


Each of the Stockholders has applied 
for and obtained insurance on the lives of 
the other Stockholders, all of which policies 
are payable to, and have this day been 
deposited with the Trustee, to be held by 
it for the purpose of carrying out the terms 
of this agreement. Said policies of insur- 
ance are more particularly 
‘Schedule B,’ hereto annexed 
part of this agreement, 


lives of 


transaction, 


“ 


described in 
and made a 
Each Stockholder 
agrees to pay all the premiums and other 
charges on all policies obtained by him on 
the lives of the other Stockholders All 
dividends payable upon said policies shall 
be applied towards the reduction of the 
premiums thereon.” 


insurance 
should not be payable to the estate since 
that would ieave the executor or 
trator of the estate with title or rights to 
the decedent’s interest in the stock as well 
as a right to the insurance proceeds. Both 
subject to the estate 


Obviously, the proceeds of 


adminis- 


might conceivably be 
tax in such event, 


Restrictive Partnership Agreements 


One of the most perplexing of all tax 
problems is that facing the partnership 
upon the death of a partner. Where, as is 
now customary, the partnership agreement 
provides that certain payments are to be 
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made to the deceased partner’s estate or 
widow or other relatives, it is absolutely 
essential to understand the legal principles 
relating to the so-called “purchase rule” and 
“income rule” if costly tax consequences 
are to be avoided. 


Insurance agency partnerships present spe 
cial problems inasmuch as the capital invest 
ment is generally low and tangible physical 
assets limited. Usually, a survivor-purchase 
agreement predicated upon an outright sale 
of the interest in such limited 
would be of nominal value, 
assuming goodwill is included therein. The 
modern away from this form of 


limited “payoff”; and, in its place, it is be- 


decedent’s 
assets even 
trend is 


coming increasingly more common to pro 


vide for some payment to the estate in 
excess of whatever physical assets the part- 
nership may own. This may take a lump- 
form, in which event the tax 


consequences are essentially 


sum-payment 
that of a pur 


chase-sale arrangement. ( yr, often, 


the surviving partners agree to pay a speci 


more 


fied percentage of profits to the estate for 
period of W here 
used, the tax consequences are 
determined by 


an agreed time this 
method is 
the nature of the agreement 


and the intention of the parties. 


That should be exercised in decid- 
ing which method to use is readily appar- 
ent when it that the “purchase 


rule” subjects surviving partners to income 


care 
is realized 


tax on the earnings used to discharge the 
payments, whereas under the “income rule” 
the transaction is not 
with the 
or widow 


sale 
that it is as if the estate 


considered a 
result 
continued as a partner, In this 
case, the surviving partners receive a tax 
benefit in that such payments are deducted 


from the surviving partners net income. 


The importance of clear language in the 
agreement is illustrated in the case of Pope 
v. Commissioner, ustc § 506, 39 F. (2d) 
420 (1930). In this agreement 
among the partners operating a fire insur- 


case, the 


ance business provided that the surviving 
partners “should have an option upon the 
share or interest in the partnership of the 
deceased partney in the profits of the busi- 
ness for the three years succeeding the date 
was held by the court 
that the income payments to the estate were 
not deductible by the surviving partners 
because a purchase was intended, 
normally the partners would intend that the 
share of earnings be taxable to the estate 


of his decease.” It 


Since 


and not to the survivors, it cannot be em- 
phasized too much the importance of draft- 
This 


ing a proper agreement, agreement 
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should not partake of the attributes of sale 
and should provide that the 
estate is to continue as an income recipient 


purchase but 


of the partnership, as noted below 


recent trend of the Tax 
from the 


Significantly, the 
Court 


the case of personal-service partnerships. 


is away “purchase rule” in 
The theory is that, inasmuch as there is 
only nominal capital investment and physi 
cal assets, the payments to the estate are 
payments of and not capital. Ac- 
cordingly, if it is that the 
rather than the partners 


income tax on the 


imcome 
desired estate 
surviving should 
pay the payments, the 
agreement should studiously avoid any lan 
Such 


is indicative of an acquisition of 


guage indicating a purchase or sale. 
language 
the decedent’s capital investment, with the 
result that no deduction would be allowed 
surviving partners. It is suggested that the 
such an agreement be 
mutual undertaking of the 
pay the specified sums to the 
This will tend to negative a con- 
that the sale of the decedent’s 
was the Also, the 
payments should be in the form of a per- 
centage of current profits to strengthen the 
“income rule” 


consideration for 
stated as the 
parties to 
estate. 
tention 


interest consideration. 


Predetermined 
agreed amounts may raise a suspicion of a 
“purchase.” 

It should be kept in mind that even 
though the estate must pay an income tax, 
it is still The 
estate tax 1s discounted 


approach, 


subject to an estate tax. 


based upon the 


value of the future income payments as of 


Report to the Reader 


the date of death determined pursuant to a 
Treasury Department formula. However, 
Section 126 (c) of the Code permits an 
offset to avoid double taxation. 

A difference should noted be- 
tween a casualty or fire insurance agency 


also be 


and a life insurance brokerage partnership. 
In the latter case, the commissions on 
renewal premiums are 
business is written and the first premium 
paid. Accordingly, even though the estate 
is not a continuing partner under the part 
nership liquidation 


earned when the 


agreement, the sharing 
in commissions on renewal premiums does 
not subject the surviving partners to tax 
The case Walter 
8886, 32 BTA 100, 
this type of agency 
Tax Court) held 


were not iIn- 


liability on such income, 
a Gudeon, CCH Dec 
should be studied by 
since the 
that 
cludible in the gross income of the surviving 
partners. (Cf. Wilkins v 
ustc § 9270, 161 F. (2d) 


Board (now 


payments to the estate 
Commusstoner, 47-1 
830 (CCA-1).) 


In this regard (from the estate stand 


point), a novel question was raised in a 
recent circuit court case—Estate of Boyd ( 
Taylor v. Commissioner, 53-1 ustc § 9152, 
200 F. (2d) 561 (CA-6). In this case the 
decedent at the time of his death 
active partner in an insurance partnership. 
Pursuant to agreement, the estate of the 
partner option 


Was an 


deceased was granted an 
to become an inactive partner with the sur 
viving partners for a specified period of 
time, thereby sharing in profits of the part 
nership under a formula arrangement. The 
estate exercised the option to continue as 
The estate then sought 
to deduct depreciation based upon the value 


an imactive partner 


of the option to share in partnership income 
on the theory the option was a depreciable 
Affirming the Tax Court, the cir 


cuit court disallowed any such depreciation 


asset 


was based on the 
rationale of the Supreme Court’s decision in 
the case of Bull v. U. S., 35-1 ustc J 9346, 
295 U. S. 247. 


In the Bull case, the agreement provided 


deduction. Its decision 


that the‘estate of the decedent was to share 
in the firm’s profits until the conclusion of 
which death occurred, In 
holding the income payable to the estate 
taxable to it than to the 
partners, the Court stated 


the year in 


rather surviving 


“Where the effect of the contract is that 
the deceased partner’s estate shall leave his 
interest in the business and the surviving 
partners shall acquire it by payments to the 
estate, the transaction is a sale, and pay- 
estate are for the ac- 


ments made to the 
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Here, however, 
the survivors purchased nothing belonging 


count of the survivors. 


to the decedent, who had made no invest- 
ment in the business and owned no tang- 
ible property connected with it. The portion 
of the profits paid his estate was therefore 
income and not corpus.” 


(See also John G Madden, CCH Dec 
15,266(M) 5 TCM 559 (1946) and Estate of 
Frederic C. Bellinger, CCH Dec. 14,996(M), 
5 TCM 90 (1946). 


The realignment of partnership interests 


also presents many complicated legal and 
recent case, Eugene H 
19,324, 19 TC , No. 48 


illustrates how far the Commis 


tax problems \ 
Boyd, CCH Dec 

(1952), 
sioner has gone in an attempt to thwart the 
Section 113 
Code 
equal partner of the tax 


clear language of the 
(a) (13) of the 
In this case, the 
f, 


decided to retire and dispose of his 


Statute, 
Internal Revenue 
payer 
interest in the assets of the partnership, It 
decided that the 
plan under the circumstances was to tran 


fer the 


vas finally most practical 


assets to a new partnership—con 


sisting of the taxpayer and four other 


who would then buy out the r« 
partner As a 
arrangement the 


persons 


tiring result of this me 


taxpayer acquired a 35 
per cent interest in the new partnership. The 
Commiussi6net that this 


action resulted in capital gain on the theory 


contended trans 
that it represented a sale of the taxpayer's 
interest in the assets to the new partnership 


The 


this theo y, 


‘Tax Court 


that 


for a 35 per cent interest 


refused to follow stating 


there is no statutory authority for it 


Restrictive Covenants 


pure hase sale 
that the 


spec ific d 


It is 


agreements to contain a covenant 


quite customary tor 


seller will not compete for a 


period of time The tax statute of such 
a covenant, both to the seller and the buyer, 
Thus, it 


part ot the pur 


should be clearly understood 


under the agreement, no 
chase price is allocated to the noncompeti 
tive covenant it is well established that the 
over the physical assets 
goodwill is 

treatment 
with such treatment, thy 

deductible 
income In 


that 


excess of value 


is goodwill and, since a capital 


capital-gain tax results 


asset, 


Consistent cost ot 


such goodwill is not by the 


from gross this re 


purchase 


gard, it is the rule goodwill and cus- 


tomer’s lists (expirations) retain thei 


Status as capital assets irrespective ot the 
covenant m 


existence of a noncompetitive 


the contract of sal 
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However, if this covenant can be segre- 
gated and purchase price allocated to it, 
then the amount paid for the covenant is 
ordinary income and not capital gain to the 
seller. Frequently, of course, the covenant 
is not severable but merely accompanies the 
goodwill. In such 
courts hold that the covenant has the func- 


transfer of cases the 
tion primarily of assuring to the purchaser 
the beneficial enjoyment of the goodwill 
which has been acquired and is deemed a non- 
severable contributing element to the assets 
transferred 


It is quite obvious that the buyer and 


seller have conflicting tax interests in this 
situation. Accordingly, if you are selling 
your agency you should be careful that the 
contract of sale avoids allocation of any 
part of the purchase price to the covenant 
report such proceeds 
wrdinary though 
over all, may have resulted in a capital loss 
On the other hand, if you are the purchaser 


\ ara] 
you Wil 


or you will have to 


income even the sale, 


1 want the allocation in the contract 
in order to claim a tax deduction pro rata 
over the life of the covenant on the theory 
that the ¢ 
goodwill 


B. Horton, 


severed from 
Rodne\ 
TC 143, 


ovenant has been 


amortizable. (Cf 


17,116, 


and is 


CCH Dee 


13 
appeal dismissed 180 F. (2d) 354 (CA-10).) 


limited to the 
proprietorship or partnership type of oper 


This tax treatment is not 
ation, but has been held equally applicable 
The 
this latter situa 
ise Gasette Telegraph Company, 
19,419, 19 TC _ No. 86 (1953), 


of a family purchased all the 


to the sale of stock of a corporation 
recent cases involve 
tion In the 
CCH De 


the members 


most 


stock of the Gazette Telegraph Company, a 
newspaper publisher. The contract of sale 
provided, by stipulation, that the value of 
was $150 and that the 


share of $50 was specif 


each share balance 
of the price pet 
ally made assignable to a covenant not to 
each of the stockholders Phe 
total price tor all the was 
$750,000 and that for the 


$250,000 The 


compete by 
stock fixed at 
covenant at 
purpose in so. separately 
fixing the consideration for 
was to clearly establish tt 


amortization 


poses ot 


of liquidated damages in 


breach Am mis the group Of S¢ Vir £ 


holders were not only persons experience: 


in the newspaper business but also lawyers 


and other businessmen of wealth in. the 


community. It was contended by tl! 
Revenue 


should be 


missioner ot Internal 


regarded 


(Continued on page 326) 
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Pending Federal Legislation 


The amendment of the Export-Import 
Bank Act of 1945 to provide a 


export insurance as contained in $ 


system of! 
1413 has 


been the subject o! considerable discussion 


before the Senate Banking and Currency 


Committee [he insurance that would be 


provided by this bill is r loss resulting 


hostile roreign 


action in triend 


irom 
countries. The measure has been opposed 
because it is felt that the only | 


would benefit trom 


shippers who we 
financial burde1 
tities of mere hat 


ot the bill point to the 


Ameri 


friendly foreign 


ance would stimulate and facilitate 


Cal expe rts and enable 


countries to « btain the se expr rts at reason 


able pi ( 
amendment to the Social S« 


\ proposed 


curity Act would provide a direct 


least $100 per month to al 


tederal 


pension OF at 
American citizens 65 years of age and over 


who have n citizens tor ten years or 


more, such pension to be prorated accord 
ing to the 
1953, H 
Amendment of the Inte 
is proposed by H. 4306 
ual would be able to de from his gros 


cost of living as on January 


4230 


individ 


income the premiums ordinary lit 


insurance policies which call tor payment 
in annual or installments 


during the life of the 


more lrequent 
during a 
less than 19 years. A maxi 
mum deduction of $100 on not more than 
$2,500 cor 


taxpayer ol! 
period of not 


age 1S conte 


State Legislation 


Accident and Health Insurance 


Connecticut Examinati 
f spital 


Nnnancial ¢ 


} 


medical service corporations 


What the Legislators Are Doing 


slice 
a . 
RE 


~ 
en 


made biennially instead of annually, Public 
\cts 62 and 61, Acts of 1953 (S. 134 and 133), 


approved April Q) etfective October 1, 1953 
Maine The health and accident in 

surance law of Maine as contained in Re 

vised Statutes, Chapter 56, Sections 110-112, 


} 


has been repealed and the uniform individ 


ual health and 
} 1 
iaW I 


accident policy provisions 


enacted in its place lwo 


have enacted substantially the 
Sallie law and al his 
enacted as S. 201, approved 
1954, with the 

could ha 


nas been 
other states 
found listed below 
aWw Was 
10, ef 


ear period 
being subject 


» this law 


Lhe conditions undet a policy may 
be renewed must Ce n the 
1 the 


captions which must be clear and definite 


first page 
policy under one of three approved 
Also if a policy is cancellable, it must be 
so provided on the first page of the 


Marcel 


pol VY, 
S. 163, approved eftective atte 


90 days 


Whenever an insure 


Maryland 
denies any claim on life or A & H policies, 
iven to the claimant 
claimant’s request, Chapter 523 


April 11, 


written notice must be 

upon the 

Laws of 1953 (H. 585), approved 
June 1, 1953 

New Mexico niform ind‘vidual 

health and 


has replaced the 


accident provisions law 
and accident 
with the 


0. effective July 1, 


241, approve d 


enactment 


Medical expense indem 


been amended 
care provided 
ter 634, Laws 
April 13, effec 
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Rhode Island .. . The limitations on the 
amount of death benefits that may be car- 
ried under fraternal 
policies on children 


beneficiary societies 
under 18 have been 
82, approved April 9, effec- 


tive upon passage. 


removed, S. 


Vermont The uniform individual 
accident and health policy provisions law 
has been enacted and repeals and replaces 
the former law on the subject, H. 58, ap 
proved April 14, effective June 1, 1953, with 
provision that any policy now legal may 
continue to be used for three years without 


being subject to this law. 


Agents and Brokers 


California Resident agents will no 
longer be credited with the premiums paid 
on the policies or renewals they counter- 
sign, Chapter 45, Laws of 1953 (A. 1328), 
approved April 1, effective 90 
adjournment. 


days after 

No longer may a life insurer request the 
commissioner to notify it that any of its life 
agents appointed agent for an- 
Chapter 57, Laws of 1953 
(A. 1330), approved April 2, effective 90 
days after adjournment 

The 
pend or revoke the license of agents, brokers 


has been 


other insurer, 


power of the commissioner to sus- 
or solicitors has been extended to misstate- 
ments knowingly made in license renewals 
or in notices to keep the license in force, 
Chapter 42, Laws of 1953 (A. 521), approved 
April 1, effective 90 days after adjournment. 

The lapsing of suspension of any license 
for any reason shall not deprive the com- 
missioner of his right to discipline the 
offender or to make a decision revoking such 
license or to make a record of such viola- 
tion, if done within five years of the termi- 
nation of such license, Chapter 58, Laws of 
1953 (A. 1331), approved April 2, effec- 
tive 90 days after adjournment. 


- The exemption from ex- 
enjoyed by 
has been extended from accident and health 
insurance to any insurance written by com 
panies authorized to do business in Maine, 
S. 106, approved April 10, effective 90 days 
after adjournment. 


Maine 


amination resident solicitors 


Maryland . . . The requirement that 
resident brokers post a $500 bond and non- 
residents, $1,000, has been eliminated and it 
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is now required that both classes of brokers 
post a proper bond of $2,500, Chapter 538, 
Laws of 1953 (H. 673), approved April 11, 
effective June 1, 1953 


Nebraska 


fees for registration and for the 


The system of requiring 
issuance 
of registration certificates to resident agents 
and brokers has been replaced with a con- 
solidated fee (equal to the 
former fees) for the 
All fees for these 
advance, L. 522, 
effective 


sum of the 
issuance of a license. 
licenses must be paid in 
approved April 24 


immediately upon passage 


and 
and 
approval. 


New York 


ing merchandise 


The value of advertis- 
which may be distributed 
by an insurance company, agent or broker 
has been raised from one to five dollars, 
Chapter 488, Laws of 1953 (A. 2821), ap- 
proved and effective April 4, 1953. 

The deadline on the superintendent's 
power to issue temporary insurance agent’s 
and broker’s licenses without examinations, 
and to line broker’s licenses 
has been extended from July 1, 1953 to 
July 1, 1955, Chapters 217 and 370, Laws 
of 1953 (A. 2441 and 2021), approved and 
effective March 25 and March 30, 1953, 
respectively, 


issue excess 


Authorization to Purchase Insurance 


Arkansas . . The law which allowed 
loan companies to charge a fee for insut 
ance and a fee for administrative services in 
addition to legal interest (Act 203, Laws of 
1951), and which has been held unconstitu- 
tional by the Arkansas Supreme Court, has 
been repealed, Act 391, Laws of 1953, ap- 
proved and effective March 28, 1953. 


California Section 11007.7 of the 
Government Code has been amended so as 
not to apply to insurance procured by the 
Department of Veterans Affairs under D1- 
vision 4 of the Military and Veterans Code, 
Chapter 145, Laws of 1953, approved April 
4, effective 90 days after adjournment. 


administrative 
otherwise 


State 
which are not 


Iowa 
cies 


agen- 
authorized, 
are given the power to purchase and pay 
for individual personal legal liability in- 
surance for their employees and officers, S. 
79, approved April 3, effective July 4, 1953. 

New York . . The duty that certain 
school districts have to harmless its 
(and from financial 
resulting from negligence in the perform- 
ance of the teachers’ duties has been ex- 
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Save 


teachers others) loss 





tended to the 
610, Laws ol 
April 9, effective 


districts’ employees, 
1953 (A. 1649), 
July 1, 1953. 


ie apter 


app! OV ed 


Fire and Casualty Insurance 


standard 


California . . . Th 
policy now be printed in eight-point 
type (formerly 11 point) in the body and 
in type larger than eight 


heads 


torm hire 
may 


point in the sub 
(formerly 12 point). Provision has 
alternative to the 
standard attestation clause and official sig- 
natures, Chapter 182, Laws of 1953 (S. 594), 
approved April 13, 
adjournment. 


also been made for an 


effective 90 days after 


Baeneas ... 
fire insurers 


lhe bringing of actions by 


against the insurance com 
missioner may now take place in any court 
of competent 


formerly 


jurisdiction instead of, as 
was the case, only in the district 
court of Shawnee county, S. 264, approved 
April 2, effective upon publication in the 


statute book. 


Maine . . Deductibie fire 
policies are now allowable in 
pre Vv ed 


insurance 

Maine, ap- 
March 31, effective 90 days after 
adjournment. 


longer 
326 of the Re 
every 


New Hampshire .. . It is no 
to print Chapter 
part of 


necessary 


vised Laws as insurance 


policy to which it is applicable, Chapter 104, 


Laws of 1953 (H. 303), approved and ef- 
fective April 17, 1953. 


New Jersey ... The standard fire pol 
icy has been revised so as to provide more 
first page for the data con- 
tained in the daily reports by allowing the 
attestation 


space on the 


facsimilie signatures 
required to be printed in the space follow- 
ing the standard provisions, Chapter 89, 
Laws of 1953 (A. 190), approved and effec- 
tive April 15, 1953. 


clause and 


Provision is made for 
insurers to do 
in New Mexico, S. 184, 
effective March 20, 1953. 


New Mexico .. . 
Mexican casualty business 


approved and 


New York ... A new 
been added to the 


coverage 


exception has 
maximum amount otf 


which a cooperative fire company 


write on any one risk, Chapter 633, 
Laws of 1953 (A. 2057), 


effective April 13, 1953. 


may 


approve d and 


General Insurance Business 
W hen the 


Insurance 


California... unencum 
balance in the Fund is in 


excess of $2 million, the Controller, upon 


be red 


What the Legislators Are Doing 


executive order of the Director of Finance, 


shall transter the excess to the General 
Fund, Chapter 99, 1953 (S. 819), 
approved April 7, effective 90 days after 


adjournment, 


Laws of 


he 
revoke the 


Maryland . 


may 


Insurance Commis 


sioner now certinhcate ol 
authority of any stock in 
mutual insurer, reciprocal exchange 
or interinsurer, Lloyds’ or 


ficial 


foreign or alien 
surer, 
fraternal bene 
tails to 
comply with necessary requirements, but he 
may 
that 


exist, Chapter 537, 


association if such company 


reinstate any such insurer if he finds 


the grounds for no longer 
Laws of 1953 (H. 670), 


approved April 11, effective June 1, 1953 


revocation 


Massachusetts .. . 
thirds vote of the 
established 


It now takes a two 
policyholders of an 
mutual fire company to set up 
Also, the 
must not 


a guaranty capital arrangement 
provision have 


previously established a guaranty capital to 


that the company 


take advantage of the alternative to a guar- 
anty capital has been eliminated, Chapter 
220, Laws of 1953 (S. 592), approved March 
27, effective within 90 days thereafter. 


Minnesota . . . By the repeal of Sec 
tions 71.25 and 71.26, Lloyds’ associations 
have been authorized to transact insurance 
Chapter 163, 1953 
March 27, effective 


business, Laws of 
(H. 460), approved 


March 28, 1953. 


Nebraska .. . 


assessment 


and 
authorized to 
acquire subsidiary insurance companies and 


Domestic insurers 


associations are 


to retain stock previously acquired, if cet 
tain conditions are met, L. 255, approved 
and effective April 13, 1953 

Definition of surplus to policyholders is 
made and domestic insurers are authorized 
to invest certain of their surplus assets in 
the stocks of other insurance companies, 
L. 476, approved and effective April 2, 1953. 


additional 
mutual in- 
and to 
authorize the issuance pf guaranty capital 
April 


adjournment. 


Provision is .made for an 
method of 


surers 


financing domestic 


and assessment associations 


certincates, L. 388, approved 18, ef 


fective 90 days after 


Nevada ... Provision has been made 
to license, regulate and supervise insurance 
adjusters by the enactment to be known as 
the “Nevada Adjusters Act.” 
The applicant least 21 years 
old, of and must pass an 
examination for which a $10 fee is required, 
A. 47, approved March 28, effective July 1, 


1953. 


Insurance 
must be at 
character 


good 
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The fees for nonresident broker’s and 
agent's licenses have been reduced to $10; 
for nonresident brokers and agents operating 
within 50 miles of the boundaries of Nevada, 
$2, A. 217, approved and effective March 
25, 1953. 


New York 


service of summons on nonresident owners 


The law providing for 


and operators of aircraft has been amended 
include 
nonresident’s aircraft may be involved while 
being operated in New York, Chapter 148, 
1953 (S. 1011), approved and et- 
March 24, 1953 


limitation 


SO as to accidents in which the 


Laws of 
rective 


| he 


vestment by 


which prohibited the in 
retirement systems of a por 
tion of its stocks has 
been eliminated, Chapter 371, Laws of 1953 
(A. 2679), approved and March 
30, 1953. 


reserve in common 


effective 


Insurance Taxation 


agent's 
to $2 


el 


The fee for an 
from $3 


Arkansas . . 
license has been reduced 
Act 312, Acts of 1953 (H. 539), approved 
March 26 effective June ce; 1953 


Colorado .. . 
on the gross premiums is now payable to the 


The 2 per cent tax 


Commissioner of Insurance who is to remit 
the sums thus collected daily to the Depart 
ment of Revenue, H. 271, 
effective March 20, 1953. 


approved and 


Delaware ...A_ retaliatory = statute 
that when the 
which 


may 


providing fees and 
the like 


country 


taxes, 


another state or foreign 


impose upon Delaware are in 


the aggregate in excess of those charged 


by Delaware of foreign insurers, then such 


foreign companies shall be taxed at the 
greater rate, H. 174, approved and effective 


April 9, 1953 
Florida ... 


ated under the 
foreign country which own and occupy any 
building in home 
office will be allowed the following credits 


Foreign insurers incorpor 
laws of any other state or 


Florida as a_ regional 
and deductions against the insurance taxes 
(1) 50 per cent of the 2 per cent 
receipts tax, (2) the full amount of the ad 
valorem taxes paid by the company during 
the year 
return upon any building and land on which 


gross 


next preceding the filing of the 


the regional home office is located with 
the adjacent land required for 
use and occupation, and ad valorem taxes 
on any property used in with 
the operation and maintenance of the re 


gional home office, provided such credits shall 


convenient 


connection 
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not reduce the amount of tax to less than 
20 per cent of the amount of the gross re- 
ceipts tax, H. 9, approved and effective 
April 16, 1953. 


New York 


may 


Casualty or surety in- 
deduct from the tax payable 
tax they 

business, Chapter 743, 
1887), approved April 15, 
1953. 


surers 


on their gross receipts the have 
their fire 


1953 (A 


effective retroactively to January 1, 


paid on 
Laws of 


Life Insurance 


California . . . Mandatory inclusion of 
a provision in the group life policy requiring 
that if the death of the 
within the 3l-day option period, coverage 
afforded as if the had 
elected to apply for an individual policy and 
had paid the first premium, Chapter 60, 
Laws of 1953 (A. 1336), approved April 2, 
effective 90 days after adjournment. 


assured occurs 


must be assured 


Connecticut . . . The insurance commis- 
and the 
savings and insurance banks 
funds at 
least once every three years (formerly, two 
Public Act 60, Acts of 1953 (S. 132), 
April 9, effective October 1, 1953. 


sioner must, bank commissioner 
may, examine 
and savings banks life insurance 
years) 
approved 

Maine . Savings banks are authorized 
to make loans on life insurance policies, 
S. 294, approved March 31, effective 90 days 


after adjournment, 


New York ... A number of changes 
have been made in relation to limitation of 
companies, Re 
including 
premiums, this 

“except such 


expenses of life insurance 
first 


commissions on 


yvear 
first 
been 


garding expenses as 
year 


added: 


commissions, not in excess of five per cent 


limitation has 


on such premiums and stipulated payments 
(excluding single premiums and single stip- 
ulated payments), for agency supervision, 
subject to the limitations of subsection four.” 
Among the other changes are an allowance 
for reasonable training expenses for new 
agents and a penalty ($1,000 maximum) for 
willful violation of the 
Chapter 593, Laws of 
proved and effective April 9, 


limitations set out, 
1953 (S. 2132), ap- 
1953. 


Provision has been made for the promul- 
gation by the superintendent of regulations 
prescribing standards for the equitable alloca 
tion of income 


and between 


lines of business and as between investment 


expenses as 


expenses and insurance expenses, Chapter 
599, Laws of 1953 (S. 2133), approved and 
effective April 9, 1953. 
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The Rise of Fire Loss Adjusting 


By INGOLF H. E. OTTO 


PRESENT CENTURY has seen The history of the adjustment 

of many new occupations. Un of fire losses is traced from 

century, they are indispensable today One its paradoxical beginnings in 
of the most noteworthy of these is fire loss Rome to its present-day posi- 
dandy lg” pce piece iisanoal A segsreidled tion of professional eminence 


known or rudimentary in the nineteenth 


thousands of highly trained men, the occa- 


sion for a growing corpus of technical writing, ‘ : 
brigade, buying for the purpose slaves skilled 


in building and allied trades. Whenever 
one of Rome’s frequent fires would break 
Connoisseurs of paradox will take satis out, Crassus and his crew would race to the 


and the subject of a respectable number of 


academic courses 


faction in observing that the adjustment of scene and watch the distraught householders 
fire losses preceded fire insurance itself by trying to save their threatened property. 
several centuries. The process was, of course, \s soon as the victims had mellowed enough, 
dissimilar from present practice, since it did Crassus would step up and offer to buy all 
not involve the settlement of a contractual ot their property for some small sum. A fe Ww, 
liability; but it was, nevertheless, a par of course, refused and saw their property 
ticularly prompt way of indemnifying house burn; but most accepted the “adjustment” 
holders for a portion of the fire damage they vith the best grace they could muster. The 
were suffering. The procedure was worked — salyors would then rush to put out the fire 
out by Marcus Crassus, the same Crassus and save the remaining property. In this 
who put down Spartacus and later divided way Crassus came to acquire a large part 
the world with Caesar and Pompey. Avarice of the property of Rome.’ 

seems to have bec n his pring ipal Vice It led 


Current practice in the handling of losses 


j Oo oO shi 1eSssly Pre SU a’s ro . 
him to profit shamelessly from Svila’s pr developed from less-class:cal beginnings. In 


scriptions. In looking around for ways in the early days of insurance, the assured. well 


\ Oo ase Ss SW nN ortt > - . 2 ‘ > 
vhich to increase hi ollen f ine, he known to the officials of the firm insuring 


hit upon the horribly crowded and unsafe jim may simply have stopped by the head 
office to tell his friend, the president, that 
a particular loss had occurred which, he 
thought, was covered by the contract. The 


pre sident would, like as not, see to the mat- 


condition of Rome: Houses were jammed 
one against the other, many of them built to 
unsafe heights; fire prevention was almost 
nonexistent; and fire fighting facilities were 


most sketchy 


ter personally and at once. If expert opinion 
Crassus proces ded to assemble a company were needed it could be obtained without 


of about 500 artisans into a sort of salvage delay and the whole matter disposed of 


1 Plutarch, Crassus 
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The author is associate professor of insurance 
and management, The University of Kansas City 


quickly and agreeably. For example, all of 
the losses incurred by the Aetna in the New 
York fire of 1835 were 
president, Mr. Brace.’ 


adjusted by its 


As companies expanded their operations, 
appoint 
considerable distances from the head office 


however, and began to agents at 


this free and easy arrangement was no longer 
Following the marine tradition, 
insurers then took to employing “surveyors” 
who adjusters 
Their objective seems to 


practicable. 
functioned as combination 
and underwriters 
have been to settle each claim for the smal 
lest sum possible; no particular attention 
so general dis 
satifaction forced their ultimate disuse 


being given the actual loss; * 


With the decline of the 
losses came to be adjusted by committees 
The 


persons selected for membership were gen- 


surveyors, many 
agreed upon between the companies 


erally officials of the companies involved in 
the loss, and were customarily voted a gratuity 
for their services even though they may have 
taken no active part in the adjustment at 
all. Such a procedure might have been pro 
tested more vigorously if the amount voted 
had been billed to the companies involved; 
but the usual manner of obtaining the funds 
was to deduct them unceremoniously from 
whatever salvage lay to hand. The practice 
was continued with only random mutterings 
of discontent until it became apparent that 
4 few officials were regularly getting ap 
pointed to these committees and were reap 


ng quite a harvest.* 


\s dissatisfaction with these committees 
spread, companies began to employ regula 
adjusters, remarkably unco- 
haphazard way. For the 
handling of routine claims special agents 


2F. C. Oviatt, ‘‘Historical Study of Fire In- 
surance in the United States,’’ 26 Annals of 
the American Academy of Political and Social 
Science 162 (Philadelphia, 1905). 


though in a 


ordinated and 
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were appointed whose principal duty it was 
to service and adjust the losses occurring in 
their territory. In the course of time more 
and their 
the production of 
cultivation of 


more of attention was given to 
and the 
so their adjustment 
But while they flourished, 


than 


new business 
agents; 
function atrophied 
involving 


a loss more one 


company 
was lavishly looked into by one representa- 


tive of almost every company on it. 


No matter how 


unnecessary, that was how things were done 


wasteful, extravagant and 


and for many years it did not occur to any- 
that they might be done differently. 
Among the results of the practice were high 
part of 
one company to curry favor at the expense 


one 
adjustment costs, attempts on the 


of the other companies on the risk, and even 


adjustments with a rebate agreement stip 
to the 
companies settling first, any surplus over the 
lowest amount paid by any 
And if a really large 
got together 
olten 
the actual work while the rest amused them 
hotel, hardly the effi- 
cient arrangement 


ulating that the insured would return, 
othe r company 
group of special agents 
would 
number to do 


to adjust a loss, they 


choose a few of thei 
their 


selves in most 


Matters muddled along in this way until 
the pressure of a catastrophe forced their 
Prior 
degree of organization adopted at 
There 
improvised a sort of clearing | 
central hall 
for action on 


to 1871, even the crude 
the Chi- 
the adjusters 


modification, 


cago fire was unknown 
ouse in a 
Claimants knew where to go 
adjusters from 
the various companies were available at one 


time and place. 


their losses; 


] oOsses could be adjuste d on 


their merits with—for those days—remark 


able promptness 


®*W. R. Pitcher, Unusual and Interesting Fire 
Loss Claims (New York, 1915), p. 3 

‘S. R. Weed, Former and Present-Day Meth 
ods of Adjustment (New York, 1915), p. 7 

®* Work cited at footnote 3, p. 4. 
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Partially as a result of the lessons learned 
in the adjustment of the 
the country’s first company-owned adjust- 
April, 1875 
Adjusting Company of Cin- 
Associated with it 
who late: 
John I, Covington, 
W. N. Bament 


ization, 


Chicago fire losses, 


ment bureau was formed in 
the Insurance 
cinnatl were three men 
became prominent in insurance 
Willis O. Robb, and 
The idea of such an organ 
Cincinnati to 


country, 


which spread from 


encompass the whole appears to 


have been sug gee sted by the secretary of the 
The 


30 insurers witl 


Amazon Insurance Company adjust 
d about 


when it 


Ing COMmpany serve 


success until 1886, was dissolved.® 


Finally, with the organization of the great 
company-owned adjustment bureaus and the 
New York Board of 
1901 of a resolution to or- 
gamze a committee on 
period of loss 


adoption by the Fire 
Underwriters in 
modern 
said to 


The first of the major adjust 


losses, the 
adjustment may be 
have begun 
ing organizations was established in Chicago 
in 1885—the Western Adjustment and In 


spection Company. In 1906 one of its as 


sistant general managers, W. ] reer, Was 


asked by a gre 
Ne \ York 


\ 1 \ 
pureau which 


up of companies to come to 


an«d organize a new adjustment 
northeastern 
\ more appropriate time could hardly 
Many company 
independent adjusters 


de al 


services of the new 


would service the 
states 
hav been che sen loss execu 


had 
with the 


and be en 


drawn to San 


tives 
Francisco to 
great fire of 1905 The 
Adjustment 
quently, in demand from its first small be 
vyinnings 


General Bureau were, conse 


It expanded by opening branch 
offices in Philadelphia and Boston and w: 
finally represented in every city of any 


12 states covered 


in the 


stor k fire com 
Adjustment 
Adju tment 
Adjustment 


addition to these 


In the following vears the 
pames establishe d the Southe rm 
(1909), the Pacifie Coast 
(1911), and the 


Company 1925) In 


Bureau 
Bureau Texas 
there 
wert 


many privately owned.adjusting compa 


South and the Rocky 


in their operations 


nies with branches in the 


Mountain region, similar 


t 


o the company-owned bureaus. 


In 1918 1 gi | ) insurance companies 
in the Middl ‘ up the 
Adjusting ¢ 


Underwriters 
which still continues 
north central 
the Western Adjustment 
\ rather 


owne d by 


' » 
to operate in e same 13 
: 
states serviced by 


and Inspection Company. large 


number of adjuséing companies 


substantially the same insurance companies 


was now operating in the country. Since no 


© Work cited at footnote 4, pp. 3-4 


Fire Loss Adjusting 


real purpose was served by the duplication 
of facilities and overhead presented by all 
these company-owned 
executives sponsored the creation of a new 


entities, insurance 
corporation, the Fire Companies’ Adjustment 
Bureau. It took over the Southern Adjust- 
ment Bureau in 1930, and then in quick suc- 
cession, the Pacific Coast Adjustment Bureau, 
the General Adjustment Bureau in the East, 
and the Adjustment Company. At 
the same time several of the privately-owned 


‘Texas 


adjusting companies and many independent 
adjusters became part of the new organiza 
tion. 


On the completion of this reorganization, 
the Fire Companies’ Adjustment Bureau was 
facility in the United 
Its activities extended to the hand 
ling of automobile, inland marine 
ualty 


the major adjusting 


states 
and cas 
losses, and so its title was felt to be 
less and less appropriate as the years went 
by. At length, in June, 1946, the more fitting 
designation, Adjustment 


General Bureau, 


was restored 


At present three company-owned adjust 
ment bureaus continue 


Adjustment 


to exist: the General 
Western Adjust 


ment and Inspection Company and the Under 


Bureau, the 


writers Adjusting Company. Since precisely 


the same reasons may be urged for their mer 
ger as for the earlier consolidation, it may be 
that in 


will 


one adjustment 


time the stock insurance companies 


content themselves with owning only 


bureau 


The bureaus undertake to represent any 


member company (and, under certain cir 


cumstances, nonmember 


companies) in the 


adjustment of any loss in their territories 
at the 
Chey 


adjusters 


request of the companies involved 


furnish only the necessary number of 
filling the 


supernumeraries as under t old 


instead of scene with 


system, 


and they offer the advantage of keeping 


experts in a number of fields on their 


own 


instead of having to thei 


services haphazardly 


payroll secure 
Offices are maintained 


in most branch 


cities of any size, with a 
salaried adjusters as 


take ‘ the 


manager and as many 


are needed to voluine of 


handled thous he bureaus are 


} 
owned, 


claims 


company their services are not gratis 


issue bills for every loss to 


separate 


each company involved in it. The fees are 


high enough to show a profit at the end of 


the year. The profit is then distributed to 


the owning companies in proportion to the 


use they made of the bureau during the 


Veal 





Today the wheel seems to have come full 


from the days of special agents ap- 
pointed to handle losses 


circle 
Many companies 
with well developed and trained production 
staffs are turning their attention to 
developing an ancillary service of company 
employed adjusters, generally titled “staff 
adjusters,” to discharge just those functions 


now 


“ 


for which special agents had originally been 
created 


Losses not taken care of by organic ad 
justing personnel or company-owned bureaus 
may be assigned to independent adjusters 


who represent companies on a fee basis 
Their ranks include some of the most prom 
inent specialists in particular types of loss. 
Their professional standing is being actively 
advanced by the national association to which 
the more prominent independent adjusters 
and The 
relative popularity of these several adjusting 


adjusting firms belong. precise 
facilities has not yet been studied properly 
It is apparent, however, that the substantial 
is handled by the 


majority of losses today 


bureaus, with company adjusters, independ 


POLICYHOLDER DEATH RATES 


The death rate among policy holders of 
United States life insurance 
was 6.4 per 1,000 lives in 1952. This was 
only slightly higher than the all-time low 
level of 6.3 in 1949 and 1950. The 1952 
rate was about one-fourth less than the 
policyholder death rate of 30 years ago 
It was 11 per cent below the average ot 
the forties and 23 per cent below the 
average of the thirties. If the 
rate experienced during the thirties had 
still applied in 1952, about 150,000 more 
policyholder deaths would have occurred 


companies 


avcrTapre 


death rates 


for ordinary and industrial policyholders 


Considering the over-all 
separately, the rate for ordinary policy 
slightly from 6.1 per 1,000 
lives exposed in 1951 to 6.3 per 1,000 in 
1952. At the same time, the industrial 
death rate dropped from 6.6 per 1,000 
lives exposed in 1951 to 6.5 per 1,000 in 
1952 bringing the 
ordinary and industrial death rates close: 
together, the industrial rate for 1952 
being only about 3.5 per cent higher than 


holders rosé 


These. changes are 


the corresponding rate for ordinary 
policyholders. Ten ago, the in 
dustrial rate, which tends to be higher 
since industrial policies are usually writ 
ten without medical examination, was 
about 9.5 per cent higher than the ordi 


nary rate. 


years 
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ent adjusters and the insurance agents them- 
selves dividing the remainder. 

As they stand today, the loss-adjustment 
practices employed by fire and casualty in- 
surance companies are quite satisfactory. In 
the main, losses are settled promptly, effi- 
The adjustment 
to it that an insured is given 


ciently and economically. 
facilities see 
assistance and advice concerning the safe- 
guarding and salvage of his property; that 
he is informed of his rights under the poli- 
cies; and that a prompt and fair settlement 
is reached 


While 


greatly since the last century, no doubt exists 


loss practice has been improved 
that further improvement is possible. Over- 
can be 
eliminated from the adjusting mechanism; 


lapping, duplication and waste 
adjusters can be better trained; further prog- 
ress can be made toward the development 
of proper standards. But, conceding that 
progress is always possible, the conclusion 
that 


discharged its fiduciary function 


stands this ably 


[The End] 


new occupation has 


Heart diseases were the leading cause 
of death among policyholders again this 
cardiovasculat 


accounted tor 


yeal renal 


half of the 


; the group of 
diseases 


deaths. 


ove; 


The death rate for cancer, the second 


ranking cause ot death, rose to a record 
high in 1952. Cancer accounted for 
about one sixth of all policyholder deaths 


last yeat 


The 


rate 


third highest death 


was tor 


policyholder 


external causes, including 


accidents, suicides, homicides and 
deaths 
for less than one tenth of all policyholder 
deaths Accidents accounted for the bulk 
of the deaths in this category. The 1952 
death accidents 
showed a slight increase over 1951. War 
cent 
of total policyholder deaths in 1951 to 
1952. The 


this cause showed almost 


Wal 


Such deaths, however, accounted 


rate for motor vehicle 


deaths dropped from about 1 per 


about 4% of 1 per cent in 


death rate for 


a 50 per cent decrease compared to the 


1951 rate. Suicides accounted for a 


slightly lower percentage of total policy 
holder deaths in 1952 thay in 1951, whik 
there was no change in the per cent of 
deaths due to homicide.—ZJnstitute of Life 
Insurance 
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Voluntary Health Services Corporations 


in Illinois 


Q* DECEMBER 1, 1952, Illinois’ first 
voluntary health services corporation 
was chartered.’ Incorporated unde 
and novel act,’ this and future corpo 
are subject to the supervision and 

of the Director of 


expectations, they are not chartered throug! 


Insurance, Contr 
the Corporation Department of the Sect 
State’s Office, but 
the Department of Insurance 
a health 
exempt 


tary of lirectly through 
In addition, 
specifically 


state 


services corporation 1s 
“the 


msurance 


from laws of this with 


respect to corporations,” except 


as discussed below 


These corporations are authorized to ren 


der complete medical, hospital, dental, nut 
health and to 


ing and related services, 


compound and dispense drugs and medi 


The 
maceutical 
oft health 
offered by 
hospital 


cines inclusion of dental and phat 


services broadens the concept 
over that cur 


Blue 


corporations 


rende red 
Blue 


medical 


services 


Cross and 


rently 


Shield and 


Thus, for the first time in the history of 


Illinois, labor unions, farm units and other 
professional or working groups may organ 
ize nonprofit corporations to provide 
health 


families 


and complete protection 


members and Obviously, 


‘Union Health 
Avenue, Chicago 5, 
tors’ Union, 
dent; 
director 

? The 
Illinois 
595-624 

* Iilinois Insurance Code of 1937, as amended, 
Illinois Revised Statutes, 1951, Ch. 73, Secs 
613-1065.59 See also ‘‘An Act relating to local 
mutual district, county and township insurance 
companies’’ of 1936, as amended, Illinois Re- 
vised Statutes, 1951, Ch. 73, Secs. 204.1-204.25 


Inc., 509 Wabash 
Organized by Jani- 
3urke, presi- 
Abrams, medical 


Services, 
Illinois. 
Local 25, Thomas J 
Doctor Herbert K 


Act, 
Secs 


Voluntary Health Services Plans 
Revised Statutes, 1951, Ch. 32, 


Voluntary Health Services Corporations 


By RICHARD R. GRUMMON 


A comprehensive discussion of 
something new in insurance com- 
panies in Illinois is given by 
a man intimately connected with 
this broadened form of service 


legislation assumes an importance of 
tull and ex 


Surance for 


this era ot 
health in 


mean measure in 


accident and 


ple te 


History 


Health Services Plan Act 
Was approved on June ai; 1951, by the then 
Adlai E. Stevenson. Originally 
as House Bill No. 133, it was intro 
duced by Representatives 
Daniel J. Ronan and William Pierce, and two 
Paul | Randolph and 
The same bill was introduced at the 
1949 but 
In many respects, the act 1 
Medical Plan 


authority for the organiza 


The Voluntary 


Governor, 
known 


two Democrats, 


Republicans, Harvey 


Pearson." 


Sixty-sixth General Assembly in 
failed of passage.” 
patterned after the 


Act,” 


tion and operation of nonprofit Blue 


Yervice 
Statutory 
Shield 
medical 


like 


cluding 


corporations Corporations ot a 
nature operate in. several 


New York, Missourt 


ton However, the 


States, 
and W ashing 


Missouri corporation 


* Democrats tonan and Pierce from the 
Twenty-‘irst and Tenth Districts, respectively: 
Republicans Pearson and Randolph from the 
Eighth and Twenty-ninth Districts, respec- 
tively 

°H. B. 937, 66th General Assembly (1949); 
introduced by Messrs. Allison, Ronan and Pear- 
son, May 11, 1949; tabled June 27, 1949 

“Illinois Revised Statutes, 1951, Ch. 32 
563 and following 

'St. Louis Labor Health Institute, 1127 Pine 
Street, St. Louis, Missouri Incorporated July 
15, 1949, under the laws of Missouri relative to 
benevolent, religious, scientific, educational and 
fraternal associations, Art. 10, Ch. 33, Revised 
Statutes of Missouri, 1939 


Secs 
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The author is associated with 


the law 


firm of 


Hoffmann & Hoffmann, Springfield, Illinois. He 
formerly was an attorney, Illinois Department 
of Insurance, and during the incorporation of 
the first Illinois health services corporation 
he supervised the details of incorporation. 


Not 


the 


For 


juris 


Missouri 
outside 


the 
operates 


is organized under 
Profit Act and 
diction of the state insurance department 
The activities of the New York corporation * 
limited to rendering medical services. 
It is chartered under New York insurance 
laws and supervised by the state insurance 
department. The Washington corporation ® is 
operated on consumer cooperative principles. 


are 


The following discussion may be of help 
to those interested in the powers, functions, 
and services of this 
form of health services corporation, 


responsibilities new 


Definitions 


Section 2” of the act defines a voluntary 
health services plan as “a plan or system 
under which medical, hospital, dental, nurs- 
ing and related health services may be 
rendered to a subscriber or beneficiary, at 
the expense of a health services plan cor 
poration.” The term “health 
defined by Section 2 (e) to 
services ordinarily rendered by physicians 
licensed in Illinois to practice medicine in 
all its branches, by dentists and dental 
surgeons licensed to practice in Illinois, by 
nurses registered in Illinois, by dental 
hygienists licensed to practice in Illinois, 
by assistants and technicians acting under 
professional supervision; it likewis« 


services” is 


mean “those 


means 
hospital services as usually and customarily 
rendered in Illinois and the compounding 

* Health Insurance Plan of Greater New York, 
popularly known as HIP, 425 Avenue of the 
Americas, New York 11, New York. Incorpo- 
rated in 1944, pursuant to Insurance Law, Secs 
250-260, HIP offers comprehensive, prepaid 
medical care, including visiting nurses’ care, 
periodic health examinations and other pre- 
ventive health measures, to any member of an 
employee group in the metropolitan area and 
their families. 

*Group Health Cooperative of Puget Sound, 
Seattle, Washington. A nonprofit corporation, 
organized under Remington's Revised Statutes, 
Secs. 3872 (P. P. C. Sec. 457-1) and following 
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and dispensing of drugs and medicine by 
pharmacists and assistant pharmacists regis- 
tered in Illinois.” 

The services to be rendered to subscribers 
shall be contained in a 
tificate” or 


“subscriber’s cer- 


insurance policy which must 
contain the terms and conditions upon which 


the health services shall be rendered. 
natural 
certificate is 
the 


receive 


A “subscriber” is a 
whom a subscription 
and a “beneficiary” is 
by the 


services 


person to 
issued 
person named 
the health 
beneficiary 


certificate to 

The and 
may be one and the same person or differ- 
ent persons. 


subscriber 


There is no statutory require- 
ment that the beneficiary must be a member 
of the subscriber's family or his dependent; 
and, therefore, it appear for 
the subscriber to designate any person as 
a beneficiary, subject only to the corpora- 
tion’s underwriting restrictions. 


would proper 


dental 
nurses, dental hygienists, pharmacists and 


Physicians, dentists, surgeons, 
assistant pharmacists rendering health serv 
ices on behalf of the corporation must be 
licensed in Illinois, which is a 
the Department of 
tration.” 


function oft 


Education and Regis- 


Who May Operate Plan? 


Section 3” prohibits the operation of a 
health services plan by any person except 


and a registered health care service contractor 
under Remington's Supplement, 1947, Secs. 
6131-10 and following. For an interesting case 
involving this corporation and the local medical 
society, see Group Health Cooperative of Puget 
Sound v. King County Medical Society, 139 
Wash. 541 (1951) 

“ Tilinois Revised Statutes, 
596 

™" For example, see the Medical Practice Act, 
Illinois Revised Statutes, 1951, Ch. 91, Secs. 1 
and following 
'’ Tilinois Revised Statutes, 


597 


1951, Ch. 32, Sec. 


1951, Ch. 32, Sec 
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a health services plan corporation incorpo- 
rated under the act. However, this pro- 
hibition does not apply to nonprofit corpo- 
rations organized under the Medical Service 
Plan Act or the Non-Profit Hospital 
ervi Plan Act.“ The legislature also 
excluded those who fur 
health services to their employees when 
the employees are not charged for such 
and required by 
workmen’s compensation laws and related 
health 
effective 


persons 
nish 
services 


Services, those 


legislation. Existing medical or 


service plans functioning at the 
act are permitted to continue 
Nothing in the act shall be 


prohibiting com 


date of the 


in operation, 
construed as insurance 
panies, other corporations or societies oper- 
ating under the supervision of the Director 
of Insurance from operating in accordance 


1 


with the laws governing them. 


Charter Requirements 


By Section 


persons of 


five or 
must be 


4” of the act, 
legal age, all of 
Illinois and 
States, 


Tihore 
whom 
citizens of the 
incorporate a_ health 
services plan corporation, Section 8™ de- 
detail the which the 
Director of Insurance must approve prior 


residents of 
United may 


scribes in documents 


to the issuance of the charter. 


This 
to prescribe a form of application for char- 
ter, which is now available from the Depart- 
ment of must 
furnish the following information: 

(1) Names, 
tions and qualifications. 

(2) The 


registered 


corporate 


section further requires the director 


Insurance, Incorporators 


places of residence, occupa- 


locations of the 
and 


corporation’s 


office address of its regis- 
tered agent. 

(3) A copy of the corporate bylaws to be 
adopted by 


charter 


the trustees upon issuance of a 


(4) Specimen copies of all subscription 
certificates which the corporation proposes 
to issue to subscribers, showing rates to be 
charged and services to be rendered. 

(5) Specimen copies of contracts to be 
entered into between the corporation-to-be 
and hospitals, physicians, dentists and other 
professional forth the 
terms and the conditions upon which each 


personnel, setting 
is obligated to render service to subscribers 

(6) A detailed financial statement, show- 
ing the amount of working capital to be 
contributed prior to doing business and the 


8 Cited at footnote 6 
4% Tilinols Revised Statutes, 1951, Ch. 32, Secs 
551 and following. 
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names of each contributor and the amount 
and terms of the contribution. A minimum 
of $100,000 working capital is required at 
the commencement of business with work- 
ing capital repayable without interest, and 
only out of earned surplus. 


(7) A detailed statement as to the health 
services plan or 
“the which it is 
proposed the corporation shall have author- 


ity to future ex- 


plans to be offered and 
names of the counties in 
engage in business.” If 
pansion is anticipated, the charter might 
well show that the corporation proposes 
in business in all counties in 
Illinois; otherwise an amendment to the 


charter would be required at a later date. 


(8) “A 
under 


to engage in 


proposed charter 


intends to 


copy of the 
which the corporation 


operate.” Each corporation has the right 
to draw up its own charter according to 
this requirement, subject to approval by the 
Director of This same require- 
ment is also found in the Medical Service 
Plan Act, but not in the Non-Profit Hospi 


tal Service Plan Act. 


Insurance. 


The Director of Insurance must consider 
and statements submitted 
may also make any additional investi 
deemed shall then 


issue a charter to the applicant corporation 


the documents 
and 
gations necessary. He 
if he finds that it meets the following seven 
requirements: 


(1) That it has with the re- 


quirements of the act. 


complied 


(2) That the subscription certificates to 
be offered and the method of 
would not work a fraud on the subscriber 


(3) That the 
charged and the benefits to be provided are 
fair and both the 


operat ion 


premium or rate to be 


reasonable to subscriber 
and the corporation. 

(4) That the 
working capital to 
and operating 
period of time 


corporation has sufficient 


meet acquisition costs 


expenses for a reasonable 
after the issuance of the 


charter. 


(5) That such working capital is not less 
than $100,000 at the commencement of busi- 
ness and is repayable without interest 


(6) That adequate or reasonable reserves 
are provided to insure the contracts, mean- 
ing both contracts and 


subscriber protes- 


sional contracts. 


(7) That the corporation has entered into 
contracts or agreements with the necessary 


5 Tbid., Sec. 598 
% Ibid., Sec. 602 





hospitals and professional personnel to in 
sure that the terms of subscribers’ contracts 


can be carried out. 


Corporate Management 


Pursuant to Section 5,” 


corporate man 
agement is vested in a board of trustees of 
not less than seven persons, at least 30 per 
cent of whom must be physicians licensed 
to practice medicine in al] its branches in 
Ilinois. The original board is appointed 
by the incorporators for terms of office as 
follows: third of the members for 
three third for two years and 
the balance thereof for one year. All suc 
ceeding board members are elected by the 
members of the 


three-year term. 


one 


years, one 


corporation for the full 
The board of trustees has 
the power to adopt and amend the corpo 


i 
ration’s bylaws and to exercise the usual 
and customary powers of such members 


Professional services and 


under the 


personnel are 
supervision of a 
medical director appointed by the board of 


direction and 


trustees, of which he is a nonvoting mem 
ber. He must be a licensed physician and 


is completely hi 


responsible for the medical 


and scientific aspects of the business, sub 


ject only to control bv the board ot trustees 


Private Physician-Patient 
Relationship Maintained 


The American concept of private medical 
practice is carefully preserved by Sectior 
7." which reads in part as follows: “The 
private physician-patient relationship shall 
be maintained, and subscribers shall at all 
times have free choice of 


any physician, 


dentist or dental surgeon who is rendering 
service on behalf of the corporation.” Sim 
ilar language is found in Section 7 of the 
Medical Service Plan Act, which would in- 
dicate that the legislature was not desirous 
of infringing upon the rights of either pa 
tients or the medical or dental professions 

All medical 
beneficiaries are made confidential by Sec- 
may not be 
“except upon the prior written 
authorization of 


records of subscribers and 


tion « and disclosed by the 


corporation 
the particular subscriber 
or beneficiary concerned.” All physicians, 
dentists and dental licensed to 


practice in Illinois are eligible to render 
Pee. am 
* Ibid., Sec. 601 
” Jbid., Sec, 600 
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surgeons 


contracts, the 
terms of which are acceptable to all parties 

By Section 6” the 
“through its 


professional services under 


corporation may, 
by-laws, limit or define the 
classes of persons who shall be eligible to 
become subscribers or 
define the 


and 


beneficiaries, limit 
benefits which it will fur- 
divide such benefits as it 
undertakes to furnish into classes or kinds.” 
This provision gives to the board discre- 
tionary underwriting privileges in providing 
any or all of the benefits permitted by law. 
Thus, services may be rendered to a family 
group, to a husband and wife, to single 
individuals, to children under certain ages 
only and in other ways as provided by the 
This makes the 
members for underwriting purposes a re- 
of management and not of the 
Insurance, which is in accord- 
with other 


and 


nish may 


bylaws classification of 
sponsibility 
Director of 
ance 


laws. 


insurance regulatory 


Approval of Rates and Certificates 


This act follows the precedent established 
in the Non-Profit Hospital and Medical 
Service Plan Acts wherein the Director of 
Insurance is required to approve subscrib 
certificates Pursuant to 
Section 12” of the act, the corporation must 
file with the Director of Insurance.a sched 


er’s and rates 


ule of all rates to be paid by the subscriber 


under each type of contract. The director 


must then approve these rates prior to the 
Under 


no subscription certificate may 


actual issuance of 
Section 13 


be entered 


any contract. 


into with a subscriber until the 
form has been filed with and approved by 
the director All applications, and 
endorsements for use therewith, whether on 
initial 


riders 


issuance or renewal, must also be 


fled and approved 


Pursuant to Section 9™ the director “may 


authorize or require a health services plan 
different 
from those on which the charter is based.” 
He has the further revoke or 
amend, after reasonable notice of 


charter, 


corporation to charge rates 


power to 
hearing, 
authority 
or consent made by him to a health services 
plan corporation if he finds that the further 
solicitation of further 
tinuance of the works 
a fraud on 


any certificates, order, 


subscribers or 
practice in 
subscribers or 


con- 
question 
that 
charged are unreasonable and unfair to both 


addi- 


the rates 


the subscriber and corporation In 


tion to these specified statutory powers, the 


* Ibid., Sec. 606 
“1 Tbid., Sec. 607 
2 Ibid. , Sec. 603 
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director may, 
the Illinois 
other 


4101 ot 
promulgate 
necessary to 


pursuant to 
Insurance Code, 
regulations 


Section 
rules and 


enforce and execute the rating require- 
ments, and to conduct investigations, exam- 
inations and hearings other than those spe- 


cifically provided by the act 


Subscription Certificates 
Sections 14, 15 and 16 outline 

minimum conditions that shall be contained 

By Section 14,” 


rendered for a pe- 


certain 


in subscription certificates 


health services must be 
riod of 12 


ance, 


months from the date of issu 
Renewal from year to year may be 
provided for unless “there has been one 
month’s written notice of te rmination either 
by the subscriber or the corporation.” In 
order to provide for early treatment 
subscriber during the 
must commence ne 
from the 


may 


hrst 
coveract 


months date of i 


tract exclude pre-existing 


requiring treatment o1 


Service at 
mencement of the contract year 


Section 15” requires that all contracts 


must be in writing, stating the full terms 


and conditions under which services will 
be furnished, and must also contain the fol 
lowing provisions: 


(1) The nature of the services to be 
vided 


pro 
ind the contract period; all exemp 
tions or exclusions to be printed in full, 

(2) A 
terms under 
tract cancelled 
minated at the option of eith« 

(3) A 
certificate 
and that it 
riders attached. 


cancellation clause showing 


ind conditions 
may be 


statement that 


constitutes the itire contract 


includes any endorsements or 


ee 


(4) No statement in the application shal 


void the contract or be any legal 


1 
yi 


used in *f 
proceedings thereunder unless the apt ica 
attached to the 
officers desi 


authorized to 


tion or an exact copy is 


certificate; only an officer or 
nated in the 
change or 
tract. 
(5) A 
ceptance ol a premium paymen 
default in 
shall 
that the 


certificate are 


vaive any provisions of the cor 
statement that the 


poration, atter pavmel 


subscrib« e reinstate the tificate 


but 


certificate “may cover only 


#3 Tjlinois Revised Statutes, 1951, Ch. 73, 
1013. 

*Tilinois Revised Statutes, 
608. 

% Ibid., Sec. 609 


Sec. 


1951, Ch. 32, Sec 
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and 
more 


such sickness injury as may be first 
manifested than a specified number 
of days, not exceeding ten, after the date of 
such acceptance.” 

(6) A period for premium 
ments of not less than ten days. 


grace pay- 


(7) Cash indemnities to subscribers are 
prohibited unless expressly authorized by 
the corporation for reimbursement to a phy- 


sician, dentist or dental surgeon. 


Section 16” requires that all type must 
be ten point or larger and that a brief 
description of the subscription certificate 
appear on the front and the 
contract in type of not less than 14 point. 
The exceptions must appear with the same 
prominence as the benefits. If any portion 
of the charter or bylaws is made a part of 


the contract, it must be printed in full 


shall back of 


therein. 


Supervision of Corporate Expenses 


Solicitation expenses are limited by Sec- 
18" to not more than 10 per cent of 
ryregate amount of payments received 


tion 
the a 
from subscribers during any one year, ex- 
cept that for the first year the corporation 
may spend 20 per cent and for the second 
per Section 18 
permits the Insurance, in his 


different schedule 


cent However, 
Director of 


year 15 
discretion, to approve a 


of solicitation costs 


Other corporate administrative 
are limited to 20 
payments during 
ia 
ary authority to permit higher expenses as 
he does in the case of solicitation expenses 
further administrative 


expenses as “all expenditures for non-health 


expenses 
subscriber’s 
Section 


per cent ot 


any one year by 


The director does not have discretion- 


This section defines 


services and, in general, all 

directly with the 

health shall not 
penditures for purchasing, acquiring, 
renting land, 
equipment, instruments, or supplies needed 
or useful for the rendering 
health 


expenses for soliciting subscribers 


expenses not 
payment for 
include ex- 


connected 
se! vices, but 
leas- 
Ing or 


premises, facilities, 


purpose o! 
include 


” 


services, and shall also not 


Rules for Handling of Funds 


Section 20” 


provides that all loans made 


to working capital are repayable only out 


* Ibid. , Sec. 610. 
7 Ibid., Sec. 612 
* Tbid., Sec. 613. 
*% [bDid., Sec. 614 





of earned 


surplus and that the aggregate 
capital shall never be than 
In addition, working capital is repay 


pursuant to Section 8.” 


working less 
$66,000 


able 
‘J his 


ceived 


vithout interest 


section limits the amount to be re 


from subscribers in any one year to 


not more than “four times the working cap 


ital of the corporation at the beginning of 


each fiscal year.” 


This requirement may 
operations should a_ corporation 
underwrite new business during a fiscal 
year. Thus, if the working capital is 
$100,000, then the maximum premiums to 
be collected from subscribers during that 
fiscal year $400,000. Premiums 
collected beyond that amount would be pro- 
hibited by law. 


future 
seek to 


restrict 


would be 


The term “working capital” is unique and 
troublesome. Reported decisions 
the term “working capital” are 
value because they involved 
utility rate-making,” 
taxes, ™ 


defining 
ol little 
questions of 
levying excess profits 
construction of an agreement be- 
tween a corporation and preferred’ stock- 
holders“ and similar questions.“ In no de- 
cision the court been called 
construe the term “working capital” as used 
in this or a similar statute. 


has upon to 


However, it seems clear that the legisla 
ture intended that this 


and customary 


term be given its 


usual business meaning, 
hand 
corporate expenses con 
Thus, the act “the 
amount of working capital,”” “the amount 
of money actually available for working cap- 
ital,” ® “the amounts contributed as working 
capital” and “all loans made to working 
capital.”™ This language 

thought that working capital 
or sums of money available for 


“cash or 
meet 


which is moneys on neces 


sary to and 


tingencies.” refers to 


conveys. the 
means cash 
day-to-day 


corporate operation 


Reserve Requirements 


Pursuant to this same section a corpora 
tion, at the end of its fiscal vear, pro 


must 


” tbid., Sec. 602 

"Okmulgee Gas Company wv 
Commission, 220 Pac. 28, 95 Okla. 213; South 
western Telegraph & Telephone Company v 
City of Houston, 268 F. 878 (DC Tex., 1920). 

#2 Commissioner of Internal Revenue v. McKay 
Products Corporation, 178 F. (2d) 639 (CA-3, 
1949) 

% Kohler v. Agassiz, 33 Pac. 741, 99 Cal. 9 

* Consolidated Gas Company v. City of New 
York, 157 F. 849 (1907)—gas rate case; Janney 
v. Pencoast International Ventilator Company, 
122 F. 535—construction of contract 

*% Tllinois Revised Statutes, 1951, Ch. 32, Sec. 
602(8)(c). 
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Corporation 


vide for a special contingent reserve over 
and above its other reserves and liabilities 
at the f 2 per cent of its net annual 
payment subscribers. Such 

shall never 
per cent of its annual net payments for the 
previous five years. In addition to this the 
Director of Insurance may, by Section 8,” 
“adequate and reasonabl 
to insure that the terms of the contracts are 
out. Other reserves that must be 
maintained include and un- 
earned premium reserves described in Sec 
tion 354 of the code. 


rate o 


Irom special 


contingent reserves exceed 55 


require reserves’ 
carried 


loss 


reserves 


Investments and Equipment 


Section 20 further provides that « 
rate funds may be invested in accordance 
with the Section 12 
the code, which is the investment 


rpo 


- 4 ; 
5 ol 


requirements of 
section 
for life insurance companies. It may also 
invest in its own corporate equipment pro 
vided such investments do not exceed 30 
per cent of the total admitted assets. The 
term “admitted assets” is defined in Section 
3 of the Illinois Insurance Code, and in- 
cludes all authorized investments under 
Section 125 as well as 22 other items out- 
lined in that section This definition will 
undoubtedly be used by the 
of Insurance where applicable. Section 20 
further provides that all equipment shall 
be depreciated at a rate provided for under 
the Internal Revenue Code. 


Department 


Annual Statements 


Section 21 that each health 
services corporation file an annual statement 


requires 


on or before the first day of March, sub- 
scribed and sworn to by its president and 
two of its principal officers, 
financial 


secretary, of 
condition at the end 
should 
be stated that the filing of annual statement 


showing its 
of the preceding calendar year. It 
forms is a customary requirement for all 
insurance companies operating under state 


supervision In director, at 


a dition, the 


" Thid. 

* Ibid., 

* Ibid., Sec. 

8° Tbid., Sec. 602. 

© Jbid., Sec. 614. 

1Tllinois Revised Statutes, 1951, Ch. 73, 
737. 

#2 Jbid., Sec. 615 

“For example, cash in office, in possession or 
in transit; cash deposited in banks and trust 
companies; accrued rents on company property 
during immediate 12-month period, etc. 

*Tllinois Revised Statutes, 1951, Ch. 32, 
615. 


Sec. 602(4). 
Sec. 602(5). 
614(a). 


Sec. 


Sec. 
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the filing oft 
other information relating to the conditions 
and affairs of the corporation. Failure to 
file such annual 
ment 


his discretion, may require 


information or the 
subjects the 


State- 
corporation to a fine of 
$25 for each day’s neglect and the director 
may notify the corporation that “its author- 
ity to do business in this State shall cease 
while such default continues.” 

That portion of the statute reading that 
“a corporation shall forfeit $25.00 for each 
day’s neglect” presents a peculiar problem 
of enforcement. Who levies the assess 
ment—the court upon application of the 
State’s Attorney or the Director of Insut 
ance? Since the statute is silent as to what 
arm of government acts, presumably the 
director has that power, although constitu- 
tional hurdles themselves immedi- 
ately. Payment, however, would be into 
the general revenue fund of the state if 
collected by the director. 


present 


Who Pays the Premium? 


Section 25“ contains an interesting pro 
vision which provides that governmental or 
private agencies or any other persons (de- 
fined by Section 2 as natural persons, cor- 
porations, partnerships or any incorporated 
associations) may pay to the health services 
corporation all or part of the cost of sub- 
provide health services for 
needy and other individuals. This language 
would permit a health and welfare fund or 
trustee of a labor union to make payment to 
the corporation on behalf of the members 
of that or 
ernment welfare agency may make payment 
on behalf of However, all sub- 
scriber’s between the health 
service corporation and the person to re- 


scriptions to 


other unions. Likewise, a gov 
others. 
contracts are 
ceive said services, and not necessarily with 
the person or agency paying the costs. 


Corporation's Liability 
26 - of 
health 


liability for injuries resulting from neglect, 


the act 


services 


Section specifically ex- 


empts corporations from 
malfeasance, nonfeasance or 
malpractice on the part of any of its officers 
and employees, or other persons, agencies 


misfeasance, 


or corporations rendering health services to 
subscribers on its behalf 
# Tbid., Sec. 619 
# Ibid., Sec. 620 
47 Tilinols Revised Statutes, 1951, Ch. 
1013-1015. 

48 Tbid., Sec. 744. 

49 Tbid., Sec. 761. 

% Tbid., Sec. 966. 


73, Secs. 


Voluntary Health Services Corporations 


Applicable Provisions 
of Insurance Code 


Health services corporations are subject 
only to those provisions of the Illinois In- 
surance Code which are made directly 
plicable by the act. Included are 
401, 402 and 403,“ which give to the di- 
general rule-making the 
right to examine into corporate affairs, con- 
duct hearings, make investigations, and 
subpoena and examine witnesses. In addi- 
tion, Section 132 of the gives the 
director the right 
sets, conditions and affairs of the corpora- 


ap- 
Sections 


rector powers, 


code 
to examine into the as- 
tion, and to examine its books, records and 
that 
nection it is interesting to note that Section 
132 (4) provides that the Director of In- 
surance may “publish any part or all of 
such report [examination report] as he may 
deem to be in the interest of the public in 
one or more newspapers in this State with- 


assets under proper warrant. In con- 


out expense to the company.” 


Section 149” is also made directly appli- 
cable. Under this section a corporation or 
its officers shall not misrepresent its poli- 
cies, benefits or financial worth, shall not 
make misleading or false comparisons with 
other companies or policies and shall not 
injure the reputation of any other insur- 
company doing business in Illinois. 
Further, no statements or other advertising 
shall imply that the company or its policies 
are “approved, endorsed or guaranteed by 
the State cf, Illinois or United States Gov- 
ernment.” Penalties are provided for viola- 
tion of the provisions of this section. 


Voluntary health 
are also subject to Section 354 of the code, 


ance 


services corporations 
which regulates loss reserves and unearned 
premium reserves of all accident and health 
policies. This same section makes Sections 
382 and 394” of 


reference 


the code applicable by 


Section 23” of the act sates that “all 
proceedings for the rehabilitation, liquida- 
tion, conservation or dissolution of health 
shall be subject to 
the provisions of Article XIII of the Illinois 
Insurance Code.”™ The final applicable 
provision of the code is Section 125,™ deal- 
ing with investments of life insuranc« 


services corporations 


coMm- 


panies, described above. 

5! Tbid., Secs. 994, 1006 

2 Tllinois Revised Statutes, 
617. 

*Tilinois Revised Statutes, 
799 and following 

4 Ibid., Sec. 737. 


1951, Ch. 32, Sec. 


1951, Ch. 73, Secs. 





Finally, Section 27" provides that the 
General Not-For-Profit Corporation Act, 
approved July 17, 1943, as amended, is 
applicable where it is not inconsistent with 
this act. Thus, corporate bylaws, charters 
and documents may be drawn up 
under the provisions of the nonprofit act. 


other 


Other Provisions 


A voluntary health services corporation 
is declared to be a charitable and benevolent 
corporation by Section 27 and all its funds 
and profits are exempt from 


A REPORT TO THE READER 


every state, 


from the 
subject 


goodwill and 
to depreciation 
The Tax Court, however, held that this was 
a bona fide arm’s-length transaction between 
the parties to the contract of sale, that the 
covenant was treated by them as a separate 
item under the allocation clause of the 
contract, and accordingly the amount at- 
tributable to the covenant properly 
subject to amortization. 

That the seller-stockholder had not an- 
ticipated such a tax result is indicated by 
the companion to the above case, Clarence 
Clark Hamlin Trust, CCH Dec, 19,421, 19 
TC—, No. 88 (1953). The seller-stockholders 
in this transaction treated the sale on their 
income tax returns as a capital transaction 


as nonseverable 
consequently not 


was 


and showed the entire gain, including the 
aforesaid $50 allocated to the covenant not 
to compete, as long-term capital gain, They 
contended that all the money they received 
was for the sale of their stock. The Tax 
Court, however, consistent with its opinion 
in the case of the purchaser, held that the 
amount allocated to the covenant was ordi- 
nary rather than a part of the 
capital gain. It was also noted by the court 
that it was immaterial that some of these 
stockholders were merely passive investors 
not engaged in the newspaper business. 
There was a dissenting opinion filed in the 
case to the effect that no part of the con- 
sideration was intended to be separately 
paid for the covenant which was inserted 
in the contract at the insistence of the 
purchasers for their own tax advantage. 


income 


Complementary to the aforesaid cases is 
the recent case of Estate of George A. 

%Tilinois Revised Statutes, 1951, Ch. 32, Sec 
621. 

*Tilinois Revised Statutes, 
Secs. 264 and following 
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1951, Ch. 110, 


county, district, municipal and school tax or 
assessment, and all other taxes and licens¢ 
fees from the payment of which charitable 
and benevolent corporations or institutions 
are now or may hereafter be exempt. 

Judicial review of the director’s final de- 
cisions and orders is governed by the Ad- 
ministrative Review Act of 1945 and all 
amendments thereto. This provision is 
found in Section 30" of the act. 

The violation of the act by any indi- 
vidual, or his false statements with respect 
to any report or statement required, is made 
a misdemeanor by Section 28.% [The End] 


Continued from page 310 | 


McDevitt, CCH Dec. 19,440 (M), 12 TCM 
57, decided January 30, 1953, where the con- 
tract clause creating a supposed tax ad- 
vantage to the buyer was held ineffective 
In a rather complicated set of facts, the 
Tax Court held that the contract purporting 
employer-employee_ relation- 
ship was in reality the sale of a partnership 
interest. Accordingly, the monthly pay- 
ments of $2,000 over a three-year period, 


’ 


to create an 


or a total of $72,000, were deemed capital 
expenditures and not deductible as 
The court said: 


com- 
pensation, 


“ 


we are satisfied that the agreement 
McDevitt was that 
should receive $72,000 for his 
interest in the McDevitt Companies and 
was also to receive the shopping news, and 
that the employment provisions were in- 
serted in the June 20, 1939, agreement to 
make it appear that the payments were for 
Coveney’s services when they were in fact 
payments for his partnership interest. No 
part of these payments was made for serv- 
ices rendered or to be rendered or to retain 
Coveney’s goodwill, and the respondent did 
not err in disallowing the deduction of the 
payments made to him during the taxable 
years.” 


between and Coveney 


Coveney 


The case illustrates the real need for bona 
fide arm’s-length dealing; and, further, it 
would appear that the desired result could 
have been obtained had the contract con- 
tained a covenant not to compete, which 
would have amortizable over the 
period of the covenant. Thus, the taxpayer 
by adopting the wrong form of contract lost 
a very valuable tax deduction. 


been 


Tilinois Revised 
Sec. 624. 
8 Ibid., Sec. 622. 


Statutes, 


1951, Ch. 32, 
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Use and Disposition of Life Insurance — 


Fifty Years Ago and Today 


By WILLIAM J. BOWE 


This paper was presented by the author, 
on February 27, before a Conference on 
the Use and Disposition of Private 
Property, which was sponsored by the 
School 


University of Chicago Law 


N PAUL’S Studies in Federal Taxation; 


writing on life insurance and the income 
tax, he noted in final 
twisting 
out of shape the underlying social function 
of life insurance. The old-fashioned function 
of life insurance was to provide security for 
dependents, and the unbelievable 
growth of the institution has been due to 
the fact that it faced and met a widespread 
need for such security. It may still do so, 
but emphases have changed, and today life in- 
surance ... [is] sold by the tax saving appeal, 
rather than the old argument that the fam 
ily needed protection against the death of 


may be 
pressures are 


gays: “it 
conclusion that tax 


almost 


the wage earner.” 

It seems to me that Paul may have over- 
stated the tax 
serves a 


Insurance today 
new purposes, but a 
explains the shift in 
emphasis as much as, if not more than, our 
tax structure. It is true that taxes have 
played an important part in this shift in 
functions but so have many other social 
and economic developments. Our steadily 
expanding economy, inflation over the past 
50 years, the modern complexity of invest 
ment problems, the tremendous increase in 
pension plans and other deferred compen- 
sation arrangements, the growth of service 
businesses in which personal talent rather 
than capital is the substantial income-pro- 


pressures 
variety of 


changing wavy of life 





: Third series, p. 418 
2 Life Insurance Fact Book, 1950 


Life Insurance 


ducing factor have all created new and dif- 
ferent needs for insurance protection. 


I shall discuss this shift in function under 
four headings: (1) the investment features 
in the modern policy, (2) 
estate planning, (3) family settlements and 


insurance in 


(4) insurance in business 


Investment Features 


At the end of 1900, the assets of United 
States life insurance companies were esti 
mated at $1,742,000,000. At the end of 1949, 
they stood at $59,555,000,000. The present 
rate of growth is between 6 and 7 per cent, 
In Anderson’s new edition of Vance on 
Insurance * he reminds us that 
ering the causes of this phenomenal growth 
well 
not confined to mere insurance against the 
untimely termination of life but includes, 
as perhaps its most important element, the 
feature of investment of savings for the 
purpose of accumulating an ‘insurance estate’.” 
The life risk involves two elements: (1) the 
risk of an unexpectedly early death and (2) 
the risk that a person may outlive 
ductive years. He must face the hazard that 
he will live so that his de- 
pendents will need financial assistance but 
he must face the that he 
live so long a time that he himself 
suffer want. 


“in consid- 


it is to observe that the business is 


his pro- 


short a time 


also risk may 


may 


with 
These are g£en- 


All companies now issue policies 


special investment features 
erally known as endowment or insurance 
They are bought in large 
part by salaried individuals who, of course, 


represent the great majority of the people 


income policies 


Being employees, they have no businesses 


’ Third ed. (1951), p. 32. 





The author is professor of law, 
Vanderbilt University, Nashville, Tennessee 


of their own in which to invest their savings 
and they are usually not in a position them- 
safe and satisfactory invest 
Thus, they look to the insurance 
companies to do their investing for them. 


Upon retirement they begin to draw monthly 


selves to find 
ments 


benefits guaranteed to last for life and, in 
the case of married couples, frequently for the 
The federal social secu- 
rity program and the widespread develop 


lives of both of them 


ment of pension plans plus the advantageous 
tax treatment accorded installment payments 
of the proceeds of insurance have greatly 
stimulated this type of saving. 
Prior to 1934, annuity payments 
received free of income tax until the recipi- 
ent had fully recovered his This 
was so attractive to high-bracket taxpayers 
that it a major tax avoidance de- 
vice. ‘To protect the revenue, Congress pro- 
vided in 1934 that 3 per cent of the original 
cost must be returned as income each year.’ 
While this had a tendency to discourage 
the purchcase of single premium annuities, 
the 3 per cent rule had little effect on the 
sale of endowment contracts to mature at 
65 in the form of annuity payments for life. 


were 
cost.* 


became 


‘The loan features in policies came with 
the turn of the century.’ This legislation 
followed recommendations of the Armstrong 
committee. During the depression (1932), 
loans were as high as 18 per cent of assets." 
People remembering those days think of 
their policies as savings accounts. From 
1907 to 1940, loans averaged about 10 per 
cent of assets 

Educational policies, 20-year endowments, 
either on the life of the parent or on the 
life of the child, with premium waiver pro- 
visions in the event of the parent’s death, 
are today assuring thousands of children of 


* Burnet v. Logan, 2 ustc { 736, 283 U. S. 404 
(1931). 

* Internal Revenue Code Sec. 22(b)(2). 

* Wren on Insurance, 3d ed., p. 609. 
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the funds with which to obtain a college 
education. 


These are but a few illustrations of the 
fact that life insurance has become a system- 
for millions of people. 


atic savings device 


Estate Planning 


Estate taxes have made it 
to die. The modern federal estate tax was 
enacted in 1916 but the rates were modest. 
Until 1932, the $200,000 estate bore a tax 
of $1,500; today the tax is $31,500. The 
$500,000 estate paid $12,500; today it pays 
$116,500. If family wealth is to be preserved 
and passed from one generation to another, 
lifetime gifts represent the only avenue of 
Here the tax toll 


very costly 


escape open. is consid- 


erably less. 


Federal gift tax rates are fixed at ex- 
actly three quarters of estate tax rates. This 
does net mean, however, that a lifetime gift 
will avoid only 25 per cent of estate taxes. 
The saving will always be very much more 
than because of the gift tax exemp- 
tion, the annual exclusions, the marital 
privileges and the fact the property given 
will be taxed at the lowest gift tax rates 
and will be removed from the highest estate 
tax brackets.* Thus, a gift of $50,000 by a 
donor who has made no previous gifts and 
whose wealth is estimated at $200,000 will 
incur gift tax of only $940 but will avoid 
potential estate tax of $15,000. 


this 


Most people of wealth hesitate to make 
substantial gifts to their They 
would like to save the estate tax but they 
want to maintain the head-of-the-household 
They want to retain the paterfamilias 
that the holder of the purse 


children. 


status. 
satisfactions 





* Work cited at footnote 2, at p. 68. 
’See, generally, Bowe, Tax Planning for 
Estates, pp. 33-37. 
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Gifts of life insurance on 
the lives of donees accomplish both of thes« 
objectives. If papa buys a single premium 
policy on his son’s life and gives it to him, 
or preferably to members of his family, papa 
has reduced his estate by the cost of the 
policy. But neither son nor his family feel 
richer in the sense they would if they had 
been given 1,000 shares of General Motors. 
Psychologically, insurance is not thought 
of as immediately usable wealth, 


More and people of 
means are buying policies on the 
other members of the family for gift pur- 
And if the gifts are made to persons 
other than the insured, there is the further 
freeing the insurance from 


strings enjoys 


more substantial 


lives of 
pt ses.” 


advantage of 
estate tax on the insured’s death, since the 
proceeds will not be included in his estate 
if he neither owned the policy nor paid the 


premiums 


marital deduction 
1948 has given 
a new twist to this development.” Where 
the husband owned the bulk of the family 
wealth, it important that the 
insurance be on his life. The heavy tax 
It was at that 

funds were 


The introduction of the 


in the federal estate tax in 


used to be 


burden came with his death. 


time that substantial liquid 


needed. But this is true today only if he 
outlives his wife. If he has an 
$500,000, takes full advantage of the marital 
deduction and predeceases his wife, his fed- 
eral tax will amount to $45,000. But let 
him outlive his wife and his federal tax will 
to $116,500. Thus, the real risk to 
be insured against is the premature death 
ot the Her death represents the costly 


hazard. 


estate ol 


crease 


wife 
tax 


Family Settlements 


Prior to 1900, insurance wert 
payable in a lump sum. The old contracts 
did not contain the optional settlement pro 
today. Further, the 
means of conserving 
The 


ous reason for this was that policies wer¢ 


proceeds 


visions that we know 


insurance trust aS a 


capital was rarely, if ever, used obvi- 
amounts. But 
wealthy 
policies. 


written for small 
turn of the 


began to 


gene rally 
around the 
individuals 


century, 


sec k larger 


The companies, to solve the potential in- 
vestment problem of the prospective bene- 


ficiaries, began to include the options m 


Insurance and 


®See, generally, Bowe, Life 
Estate Tax Planning, p. 56 
1%” Bowe, work cited at footnote 9, at p. 15. 
11 Work cited at footnote 2, at p. 38 
12 —Internal Revenue Code Sec. 22(b)(1) 
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the policies. The earliest option available 
spread the payments over a fixed number 
Next came the annuity option, 


with or without a definite number of years 


ot years. 


certain. Then the interest option was added. 
During the last 20 years the joint-and- 
survivor increasingly 
popular and is now included by most com- 


panies. 


option has become 


Little use was made of these optional 
modes of settlement until after World War 
I. In 1920, 5 per cent of all ordinary and 
group death benefits and endowments were 
1930 the per- 

was 41 per 


used to provide income In 
centage was 10 In 1949 it 


i 
cent. 


The GI World War I had 


a tremendous psychological influence in in- 


insurance of 


creasing the amounts of insurance carried 
by individuals. When son came home from 
e war with $10,000, papa began to replan 
insurance program. Instead of $4,000, 
began thinking in terms of $40,000. At 
the same time it was becoming increasingly 
ditheult for the average person to find suit- 
able investments for his The old 
$5,000 mortgage as a personal investment 
was fast disappearing. Big and 
Wall Street financing was fast replacing 
the locally financed small enterprise. The 
complexity of investment problems made 
the options attractive. In addition, the in- 
come tax exemption of insurance proceeds, 
even when paid in installments,” made the 
annuity option very attractive. And the higher 
the New Deal raised the rate, the more 
attractive it became 


funds. 


business 


Many of the same reasons stimulated in- 
terest in the insurance trust. Here the pro 
ceeds are paid in a lump sum to a trustee. 
his solves the management problem and 
offers a flexibility that the options sadly 
lack. The trustee may be given discretion- 
ary powers that either could not be legally 
included in the insurance contract or that 
the companies are unwilling to assume. 


Much has 
superiority of the 


been written of the telative 


options over the 


trust 


and of the trust over the options.” For the 


options it may be said that principal and 


income are fixed and guaranteed, come hell 


or high water. The depression of the thir- 


ties proved this to millions of policyholders 


] 


and beneficiaries. The income tax advant- 


%Clapp, ‘“‘Life Insurance and Estate 
ning,’’ TAXES, January, 1950, p. 63, at pp. 67-68; 
Trachtman, Estate Planning (1949 ed.), pp. 
83-91; Journal of the American Society of 
Chartered Life Underwriters, June, 1950, pp 
218-226. 


Plan- 
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age is very substantial. There are no trus- 
tee’s fees. But the options lack the flexibility 
of the trust. Discretionary trust powers are 
not possible. Inflation can and has cut the 
guaranteed values in half. The choice de 
pends on the peculiar circumstances of each 
case. Generally the options serve well for 
relatively small policies. The trust 
a better vehicle for larger amounts where 
family settlements are 


seems 


more 
usually desired. 


complicated 


Business Uses 


Perhaps the biggest single development 
in the use of life insurance has been in the 
business rather than the family world. Here, 
too, tax policies have given a tremendous 
impetus to sales, but the development prob- 
ably would have come along, more slowly 


perhaps, even without the tax pressures 


Pension plans have mushroomed all over 
the country. Competition for employees has 
made the smaller companies keep pace with 
the industrial giants. Labor pressures have 
forced adoption of plans. Skyrocketing taxes 
and the consequent inability of even highly 
paid executives to accumulate estates have 
made management equally eager with labor 
for pension protection Companies have 
adopted plans as a means of retaining skilled 
personnel and attracting new 
These plans cover both death and deferred 
life benefits. Thus, both the risks of dying 
too soon and of living too long are covered 
And for with than 5,000 
employees, life insurance is the only sound 


method of underwriting these commitments. 


employees 


businesses less 


In addition, most executives have de 
ferred compensation contracts. Instead of 
getting $50,000 for the next ten years, it is 
more profitable taxwise to take $35,000 now 
and $15,000 at 65. Many of these contracts 
provide for life incomes, some for a smaller 
continued life income to the wife if 
survives the executive. There are thousands 
of such contracts in Sound 
financial practice requires that these future 
obligations be currently funded and, again, 
life insurance has answered the need. 
Most life agents 
policies today are concentrating their ef- 


forts on what are called keyman and busi- 
15 


she 


existence.” 


insurance selling large 


ness insurance. 


Keyman insurance is designed to protect 
an employer from the loss the business sus- 


4 Lasser and Casey, Executive Pay Plans, 
pp. 39-40. 
% Bowe, work cited at footnote 9, at p. 60 
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tains due to the death of a key employee. 
Wherever personal service is a substantial 
income-producing factor in an enterprise, 
life insurance protection against the loss of 
unique talents is as important as fire or 
theft insurance. An investment advisory 
service or a organization will 
frequently be built around one or two men. 
It is their special talents and skills that 
produce the earnings and profits. A cred 
itor or | 


real estate 


investor in such an enterprise risks 
his capital foolishly if these key men are 
not insured for the benefit of the companys 
No one would think of lending money to an 
industrial organization that failed to insure 
its plant against fire or to a jewelry estab- 
lishment that did not insurance 
theft. TI such 

would be negligent to their investors if they 
risks. For the 
effort rather than prop- 


erty produces the business income, prudence 


Carry against 


ie directors of corporations 


failed to cover these same 


reasons, 1! human 
demands protection against the hazards that 


exist because of the uncertainties of life 


While keyman insurance was not un- 
known in the early 1900's, its growth over 
the past 25 years has been phenomenal. As 
late as 1930 the Supreme Court of Pennsyl 
vania’’ was called upon to decide whether 
an employer had an insurable interest in 
this situation. Today there is no question 
as to the validity of such policies 


High personal income tax rates have 
played a part in the growth of this type of 
protection. While the premiums are not d 
ductible there is an 
indirect tax saving wherever the business 
is conducted in corporate form. Since the 
money used to pay the premiums is not 
available for dividends, it represents a per- 
missible method of accumulating surplus. 
So long as a true keyman justification ex- 
such accumulation will not run afoul 
of the penalty tax imposed by Internal 
Revenue Code Section 102 


as a business expense,” 


ists, 


The extremely high estate tax rates of the 
thirties and forties would have ruined count- 
less family businesses if insurance had not 
been used to cushion the heavy blow that 
death taxes inflicted. Where the deceased 
has a $1,000,000 interest in a family enter 
prise, his executor must raise at 
$325,000 to pay the state and federal levies. 
If he is the sole—or substantially sole— 
owner, that amounts to third of the 
value of the business. Further, forced sales 
bring sacrifice prices and buyers will not 
be satisfied with minority interests. Thus, 
the family business would netessarily pass 


least 


one 


* Murray v. C. F. Higgins, 300 Pa. 341 (1930). 
1 Internal Revenue Code Sec. 24(c)(4). 
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to outsiders unless liquid funds were avail- 
able within the family. 

In these closely held corporations ™ it is 
possible for each stockholder or for the 
corporation to own insurance on the life 
of all involved. In either event, funds will 
be available to purchase the interest of a 
deceased owner at an agreed price. Thus 
control is retained by the surviving owners. 
Whether each stockholder has an insurable 
interest in the lives of the other stockhold- 
ers and whether the corporation has such 
an interest may still be debatable questions. 
Once a stockholder enters into a binding 
agreement to buy the stock of a deceased 
owner, an insurable interest in the life of 
the man whose death will bring this liability 
into being would seem clear. So a Mich 
igan court decided in M40. Wherever a 
stockholder actually participates in the op- 
eration of the business, the corporation’s 
interest in continuous harmonious manage- 
ment 
insurable 


recognized as giving it 


And 


has been an 


interest.” while it is very 


doubtful that a corporation has an insurable 
interest in a stockholder as such, I am told 
that a few companies are beginning to write 
corporate policies on the lives of stockhold- 
ers who are not in any way active in the 
business, where the stock is subject to re- 
strictive favor of the 


sale provisions in 


corporation 


Conclusion 


In conclusion, I would say that while life 
insurance still performs its traditional func- 
tion of providing for dependents the 
premature death of the breadwinner, the last 
50 years have seen the development of many 
new functions. It has become an invest- 
ment medium, a tax shelter, a protection 
against hazards and family tax 
risks wealthy as well the 

contributed to the fabulous 
insurance during the past 50 


[The End] 


on 


business 


Thus, the as 


needy have 
growth of 


years 


SICK ON ACCIDENT AND SICKNESS INSURANCE 


the last decade accident and 


ss insurance was more or less looked 


“Until 
sickne 
upon in life insurance circles as the step 
Unfor 
tunately, I believe that some of us looked 
upon it an “unnecessary 
We with the entrance of 
many life companies into this field, that 
In 
we 


child of the insurance industry. 


almost evil. 


as 


realize, even 


this business is still in its infancy 
the 1940 and 1950, 
have seen premium income grow from 
$332,000,000 to $1,800,000,000, an increase 


ot over 500%. 


decade between 


Life insurance premiums 
have increased only about 200% during 
the corresponding period. 


“Except for occasional disagreements 
as to total disability, double indemnity 
claims within the contestable 
period, rarely do we have a dispute with 
a policyholder or beneficiary in the life 


insurance business. 


“This is not 


claims, or 


true in the accident and 
sickness field. We hear much about the 
ill will created the in the 
accident and sickness business, and some 
of this is still in existence. 
should remember that the 


over years 
However, we 
survey con- 


% For a discussion of tax problems In relation 
to partnerships, see Bowe, work cited at foot- 
note 9, at p. 62 


Life Insurance 


ducted a short time ago by the {| Health 
and Accident Underwriters] Conference 
and the insurance departments of several 
states indicated that no line of insurance 
claim complaints per 
claim handled than accident and sickness 
insurance. In view of the very high claim 
frequency in this business, surely this is 
most commendable 

a he 


sickness 


developed fewer 


of accident and 
the United States 
revealed a marked 
Group 


annual survey 
coverage in 
released last summer 
growth in 


registered the largest gain. 


insurance 
With group 
coverage being expanded so rapidly, in 
my opinion it is rather deplorable to note 
that many companies continue to under- 


coverage 


write this type of business at obviously 
inadequate rates 
scious that we knowingly accept these 
risks at throw the burden 
of these losses on other policyholders ?”— 
From an address by T. A. Sick, president 
of the Security Mutual Life Insurance 
Company and the American Life Conven 
tion, before the Fifty-second Annual 
Meeting of the Health and Accident 
Underwriters Conference, May 4. 


Are we so volume con- 


rates which 





1%” Bohnstock v. Detroit Trust Company, 292 
Mich. 167 (1940) 


*~ Emeloid Company, 
51-1 uste J 66,013, 189 F. 


Inc. v. Commissioner, 
(2d) 230 (1951). 
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An annuity granted to an employee for faith- 
ful service produces dire results for him 


The Morse Case— 


Taxation Neutralizes a Retirement 


Mr. Seidel is an attorney with the lax 
firm of Eckert, Peterson and Leeming, 
Chicago, Illinois. This article ts re 
printed from the May, 1953 issue of 
Taxes—The Tax Magazine. 


 bgescmagte EXAMPLE is afforded, by 
the case of Morse v. Commissioner,’ of 
a taxpayer incurring a tax on moneys 
which he has yever received, with no affirm- 
ative action on his part in connection there- 
with, save being elderly, alive and breathing. 
Prior to the decision, Mr. Morse should 
have had good reason to be happy and content 
with the thought that his old age was well 
provided for, but the Commissioner, the 
Tax Court and the Court of Appeals for 
the Second Circuit shattered any tranquil 
dream of security he might have had. The 
Opinion points up the devastating financial 
result that may be inflicted on a defenseless 
taxpayer by virtue of a retirement program, 
provided by an employer for an employee, 
whenever such plan does not qualify under 
Section 165 of the Code. 


For many years, Congress has sought to 
encourage the establishment of benefit plans 
in industry and, in 1942, considerable legis- 
lation inthis general area was enacted.’ 
One of the additions to the Code, made by 
the 1942 legislation, was Section 22 (b) (2) 
(B), dealing exclusively with employee’s 
annuities. Section 165 (a), as last amended 
in 1942, established the requirements for a 
pension plan to qualify for maximum tax 


153-1 ustc § 9202 (CA-2), aff'g CCH Dec 
18,759, 17 TC 1244 (1952). 

2 Sec. 162 of the Revenue Act of 1942, 56 Stat. 
862 (1942), amended Code Secs. 22(b)(2) and 
165(a), (b) and (c). 
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benefits. It is not necessary that an em- 
ployee’s rights must vest at any particular 
time and his beneficial interest in his em- 
ployer’s contributions under a qualified plan 
need not become nonforfeitable before re- 
tirement.” Where a retirement plan, not 
qualified under Section 165, is involved, 
however, it appears that different tax treat- 
ment is accorded to the beneficiary even 
though the retired employee himself is in no 
differeut position, practically or economi- 
cally, than he would be if he were the 
beneficiary of or a participant in a trust, 
qualified under Section 165. 


The Morse case involved an employee of 
the Chrysler Corporation who, at the age 
of 70 years, was too old to be covered by 
the company’s pension plan. The company 
desired to give to this old and trusted 
employee the same old-age security offered 
to younger employees, and took formal cor- 
porate action to assure Mr. Morse of a pen- 
sion of $3,000 per year upon his retirement, 
which action was reflected in the corpora- 
tion’s minutes in 1941, To fund this recorded 
obligation of the Chrysler Corporation, an 
annuity contract was purchased on Septem- 
ber 27, 1941, by the corporation. The con- 
tract, which was to pay $3,000 per year, 
issued by the Mutual Life Insurance 
New York and the single 
premium amounted to $37,645.25. The com- 
pany the policy and received all 
payments (amounting to $3,750) thereunder 
until Morse’s retirement at the end of 1942. 
Early in 1943, Chrysler made Morse the 
beneficiary, confining his rights, however, 


was 
Company of 


owned 


3 Freyburger, ‘‘Pension Plans The Philoso- 
phy of Section 165(a),"" TAxEs—The Tax Maga- 
zine, February, 1944, p. 60. 
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Program 


By GERHARD E. SEIDEL 


to the receipt of the installments due under 
the annuity contract ($3,000 per year). 
Under the provisions of the assignment, 
Morse could not assign the beneficial inter- 
est or in any other way cash in on the 
contract. The Request for Change of Bene- 
ficiary and Designation of Rights, executed 
by the company, specifically excluded the 
right of the annuitant to assign the con- 
tract. The following endorsement was 
placed on the contract on January 19, 1943: 


“(a) The beneficiary is changed to annui- 
tant’s executors, administrators or assigns. 


“(b) Anything in this contract to the 
contrary notwithstanding, each annuity pay- 
ment becoming payable hereunder during 
the lifetime of the annuitant beginning with 
the payment due on January 1, 1943, shall 
due to the 


be payable as it becomes 


annuitant.” 


On the same date the policy was also 


endorsed as follows: 


“Neither this contract nor benefits ac- 
cruing hereunder shall be transferable by 
the annuitant or subject to commutation, 
anticipation or encumbrance or in any way 
subject to the debts of the annuitant or to 
legal process except as otherwise provided 
by law.” 

Morse received $3,000 in 1943 under the 
contract, which was the total sum due and 
payable for that year, under its terms and 
provisions, and was, as a matter of fact, all 
that he could possibly receive during the 
year 1943. This amount was reported in 
his 1943 income tax return. The Com- 
missioner claimed that Morse received tax- 
able income during the year 1943 in an 
amount equal to the cost of the contract 


to Chrysler, less the amount paid to 


Morse Case 


Chrysler before the assignment of the bene- 
ficial interest to Morse early in 1943. The 
Tax Court held the Commissioner was right 
and the Court of Appeals for the Second 
Circuit affirmed. The economic result of 
the decision is to tax Morse on $33,900 of 
income for the year 1943, when, in reality, 
he received only $3,000 in cash during the 
year and could not under any circumstances 
obtain anything more under the terms of the 
annuity contract. It requires no special facility 
to immediately observe that if Morse has 
not been frugal and has not accumulated 
some reserve, he will be bankrupt. If Morse 
were a participant in a retirement plan, 
qualified under Section 165, such a harsh 
economic result would not occur. 


To clearly understand the effect of this 
decision to tax property he 
never must be borne in mind 
that the contract and its benefits were not 
subject to commutation, anticipation, en- 
cumbrance or the debts of the annuitant, or 
to legal short, Morse could 
make no assignment of any interest in the 
policy and, under no circumstances, could 
he raise any money on the purported bundle 
of rights which the Commissioner and the 
courts determined were taxable income to 
him. 


Morse on 
received, it 


process. In 


In spite of this lack of complete owner- 
ship of the rights and of the property com- 
prising the source of the income, the Tax 
Court held that when the payment by 
Chrysler was made for the policy in 1941, 
Morse received no benefit from that pay- 
ment in any way, the policy then belonging 
entirely to the employer. This, of course, 
is also true under a qualified pension plan, 
wherein the rights of a participant are for- 
feitable. The Tax Court reasoned that, 
only by the endorsement in 1943, did 
Morse become entitled to anything and that 
it was then that the corporation made its 
contribution for the contract; the court, 
in effect, found that it was at that point, 
two years after the payment had actually 
been made, that the corporation actually 
paid the premium for Morse’s benefit and 
that, under Section 22 (b) (2) (B), the 
employee, Morse, was taxable in 1943 be- 
cause of the nonforfeitable rights in the 
$3,000 annual payments, 
in that year. 
affirm, the 


assigned to him 
In support of its decision to 
court of appeals assigned the 
reasons given by the Tax Court. 


Examining the decision from the stand- 
point of the literal language of Section 
22 (b) (2) (B) and Regulations 111, Sec- 
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tion 29.22 (b) (2) (5), it is clear that there 


22 (b) (2) 


is a conflict. Section (B) 


provides: 


“(B) Employees’ annuities —If an an- 
nuity contract is purchased by an employer 
for an employee under a plan with respect 
to which the employer’s contribution is de- 
ductible under section 23 (p) (1) (B), or 
if an annuity contract is purchased for an 
employee by an employer exempt under 
section 101 (6), the employee shall include 
in his income the amounts received under 
such contract for the year received except 
that if the employee paid any of the con- 
sideration for the annuity, the annuity shall 
be included in his income as provided in 
subparagraph (A) of this paragraph, the 
consideration for such annuity being con- 
sidered the amount contributed by the em- 
ployee. In all other cases, if the employee's 
rights under the contract are nonforfeitable 
except for failure to pay future premiums, 
the amount contributed by the employer 
for such annuity contract on or after such 
rights become nonforfeitable shall be in 
cluded in the income of the employee in 
the year in which the amount is contributed, 
which amount together with any amounts 
contributed by the employee shall consti 
tute the consideration paid for the annuity 
contract in determining the amount of the 
annuity required to be included in the in 
come of the employee under subparagraph 
(A) of this paragraph.” 


Section 29.22 (b) (2) 
provides, in part: 


5 of Regulation 111 


“Except as provided in section 165 (d), 
if an employer purchases an annuity con 
tract which is not under a plan with respect 
to which his contribution is deductible 
under section 23 (p) (1) (B), 
shall be 


the income of the employee in the taxable 
contribution is 


the amount 


of such contribution included in 


year during which such 
made, if the employee’s rights under the 
annuity contract are nonforfeitable, except 
for failure to pay future premiums, at the 
time the contribution is made, in such case, 
the total amount of such contributions re- 
quired to be included in the income of the 
employee together with any amounts con- 
tributed by will constitute the 
sideration paid for the annuity contract in 
determining the amount of the annuity re- 


him con- 


quired to be included in the income of the 
employee under section 22 (b) (2) (A). 
If the employee’s rights under the annuity 
contract in such a case were forfeitable 
at the time the employer's contribution was 
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made for the annuity contract, even though 
they become nonforfeitable later, the amount 
of such contribution is not required to be 
included in the income of the employee, but 
any amount made available 
to the employee under the annuity contract 
shall be includible in the gross income of 
the employee in the taxable year in which 
made available, except that if 
the employee contributed any of the 
the annuity, the annuity shall 
be included in his income to the extent pro- 
vided in section 29.22 (b) (2)—2.” (Italics 
supplied. ) 

The 
(2) (B) 
and the 


rece ived or 


received or 
con 


sideration for 


sentence of Section 22 (b) 
practical language, 
specifically provides that 
only the amount, contributed by the em- 
ployer for an annuity on or after the time 
that the employee’s rights become nonfor- 


Sec ond 
contains the 


section 


feitable, shall be included in the income of 
the employee in the year in which the 
amount is contributed. The uncontroverted 
fact is that no contribution was made by 
the Chrysler Corporation with respect to 
this annuity contract after the year 1941 
and Morse’s rights did not become non- 
forfeitable under the contract until 1943, 
when the contract was endorsed over to 
him. In view of these facts, it would appear 
that since the employer contributed noth 
ing for the contract in 1943, no portion 
of Chrysler’s premium payment should 
be included in Morse’s gross income for the 
year 1943, under the provisions of Section 
22 (b) (2) (B). Both the courts 
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dis- 





regarded this obvious state of the facts, the 
court of appeals holding that this was not 
a case where forfeitable rights changed 
to nonforfeitable rights but, rather, that 
the annuitant had no rights at all until 
1943 and that the rights then acquired 
were nonforfeitable from the start. 

While neither of the courts discussed the 
effect of the corporate action on the rights 
of the annuitant, it should be pointed out 
that, on May 6, 1941, the minutes of the 
Finance Committee of the board of directors 
of the Chrysler 
following: 


Corporation contain the 


“Mr. Hutchinson presented a list of three 
executive employees of the corporation or 
of its subsidiaries receiving salaries in ex- 
cess of $250.00 a month who were over the 
age of eligibility provided by the 
Corporation Salaried 


Chrysler 

Retire- 
ment Income Indenture dated as of April 
30, 1941 but for stated it was 
desirable to provide a monthly retirement 
income upon their retirement in the amounts 
set forth opposite their names. On motion 
duly made and seconded, the following 
resolution was adopted by the affirmative 
vote of all the present at the 
meeting: 


Employees 


whom he 


members 


“Resolved, that this Committee hereby 
authorizes and directs the proper officers of 
the corporation in their absolute discretion 
to provide upon retirement of the three 
employees whose names appear on the list 
now presented to this meeting, a monthly 
retirement income in the amounts set 
posite their respective names.” 


Morse was one of the three employees 
referred to in these minutes, which together 
with the acts and proceedings taken by 
officers, counsel and employees of the cor- 
poration pursuant thereto, were approved, 
confirmed and adopted by the board of 
directors under date of June 17, 1941. In 
view of this corporate record and in view 
of the subsequent annuity purchase by the 
corporation pursuant to the resolutions set 
forth above, it would that, in 1941, 
Morse was the beneficiary of corporate 
action and at the very least had a forfeitable 
right with respect to the payment to him 
of a monthly income of $250 upon retire 
ment as set forth in the corporation’s 
minutes. Thus, not only was the corpora- 


seem 


*S. Rept. 1631, 77th Cong., 2d Sess. (1942), 
1942-2 CB 607. In the House Report (1942-2 CB 
451), there is the following sentence: 

“If an employee's trust does not meet the 
requirements set out in Section 165(a) then 
under subsection (c) contributions made by the 


Morse Case 


tion obligated to provide a retirement in- 
come by virtue of the provisions of the 
minutes of the board of directors, which 
obligation was of course forfeitable by sub- 
sequent corporate action in so far as Morse 
was concerned, but the corporation had 
also taken steps to provide the necessary 
funds for the performance of this obligation 
to Morse. It would appear that the fore- 


going state of the corporate record gave 
Morse, in 1941, at least rights of an equitable 
nature with respect to a monthly income 
from the Chrysler 


upon his retirement 
Corporation. 


Section 29.22 (b) (2)-5 of Regulations 111, 
set forth above, accurately interprets the 
state of the law with respect to nonqualified 
retirement plans, and the application of the 
regulation to the Morse facts should resolve 
the issue in the taxpayer’s favor. The 
language of the regulation is clear and con- 
sistent in every respect with the tax treat- 
ment of contributions to a trust under a 
nonqualified plan. While the Morse case 
does not involve contributions to a non- 
qualified trust, the treatment accorded to 
the Morse situation should in every respect 
be identical with the treatment of contribu- 
tions to a nonqualified trust. While the 
courts can conceivably contend that Morse 
had no right of any kind in the annuity 
contract, itself, in 1941, it is hardly con- 
ceivable that they can contend that he had 
no right in the retirement plan established 
for his benefit by the proper and formal 
corporate action. Section 165 (c), relating 
to nonqualified trusts, provides: 

“Treatment of beneficiary of trust not 


exempt under (a).—Contribu- 
tions to a trust made by an employer dur- 


Subsection 


ing a taxable year of the employer which 
ends within or with a taxable year of the 
trust for which the trust is not exempt 
under section 165 (a) shall be included in 
the gross income of an employee for the 
taxable which the contribution is 
made to the trust in the case of an employee 
whose beneficial interest in such contribu- 
tion is nonforfeitable at the time the con- 
tribution is made.” 


year in 


When this section was adopted, Congress 
considered the effect of contributions made 
in one year and the vesting or the creation 
of nonforfeitable rights in a later year.* 


employer shall be included in the gross income 
of the employee for the taxable year of the 
beneficiary in which the contribution is made 
to the trust if the employee's beneficial interest 
in such contributions is nonforfeitable. If at 

(Continued on following page) 
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The Senate Finance Committee eliminated 
from the act a provision proposed by the 
House, which rejected proposal was similar 
to the treatment accorded Chrysler’s con- 
tribution in the Morse case. However, de- 


spite the public recordation of Congressional 
intent and despite the 1942 legislation with 
respect to nonqualified plans, both courts, 
in effect, reached a result similar to that 
which had been rejected by the Congress. 


The propriety, from an income tax stand- 
point, of engaging in the fiction that a pre- 
mium payment made in 1941 actually was 
not made until 1943, as the court so casually 
did in reaching its conclusion in the Morse 
case, is highly questionable. Section 23 (p) 
(1)-D does not authorize the deduction 
by an employer of a contribution made by 
way of annuity premium payment at any time 
other than in the year in which such con- 
tribution was made. No deduction is per- 
mitted under that section where the employee 
has no rights in the annuity or where his 
rights are forfeitable. Deduction under 
that section is allowed, however, where a 
contribution is made for an annuity wherein 
the employee’s rights are nonforfeitable. 
Section 29.23 (p)-11 of Regulations 111 
provides, in part: 


“No deduction is allowable under sec- 
tion 23 (p) (1)-D for any contribution 
paid or accrued by an employer under a 
stock bonus, pension, profit sharing or 
annuity plan, or for any compensation 
paid or accrued on account of any employee 
under a plan deferring the receipt of such 
compensation, except for the year when paid, 
and then only to the extent allowable under 
section 23 (p) (1)-D. If an amount 
is accrued but not paid during a taxable 
year, no deduction is allowable for such 
amount for such year. If an amount is paid 


(Footnote 4 continued) 
the time of the contribution the employee's 
interest is forfeitable but becomes nonforfeit- 
able in a later year, then such employer's 
contribution shall be included in the income 
of the employee in the taxable year in which 
such change occurs."’ 

However, in the Senate Committee Report 
(1942-2 CB 607) there is the following language: 

“With respect to Section 165(c), the House 
bill provided that if a trust is not exempt under 
Section 165(a), contributions made by an em- 
ployer for an employee whose interest is non- 
forfeitable must be included in the gross income 
of the employee in the taxable year of the 
employee when the employer's contribution is 
paid, That provision is retained, but there has 
been eliminated the additional provision in the 
House bill to the effect that all past employer's 
contributions to a non exempt trust on a for- 
feitable basis would become taxable to the 
employee in the single year in which the bene- 
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during the taxable year but the rights of 
the employee therein are forfeitable at the 
time the amount is paid, no deduction is 
allowable for such amount for any taxable 
year.” 

The Code and regulations expressly per- 
mit the deduction for the employer only 
in the year in which the premium is actually 
paid. The premium payment in the Morse 
case was made by Chrysler in 1941. Under 
the express language of Section 23 (p) (1)-D 
and Regulations 111, Section 29.23 (p)-11, 
the premium payment was not deductible 
by Chrysler in 1941 nor was it deductible 
by Chrysler in 1943 because it wasn’t made 
in that year. 


Brodie Line of Cases 


The authorities (Renton K. Brodie Ober- 
winder v. CommisstonerS Hubbell v. Com- 
missioner" and Hackett v. Commissioner *— 
referred to as the Brodie line of cases), 
relied on by the Tax Court in the Morse 
case, did not involve the same type of situa- 
tion and are readily distinguishable. 

The Brodie involved an executive 
who was entitled to receive additional com- 
pensation by virtue of a plan set up by the 
company’s directors. In 1938, the company 
purchased a paid-up annuity and gave it to 
srodie. Since it was found that the lump- 
sum premium payment represented addi- 
tional compensation, it was held that Brodie 
received taxable income, in 1938, in that 
amount.’ 


case 


In the Oberwinder case, an employer pur- 
chased annuity contracts for certain top- 
ranking employees as compensation for per- 
sonal services rendered by the employees 
to the corporation. The contracts were 


fits provided thereby may become nonfor- 
feitable.”’ 

See, also, Freyburger, ‘“Taxation of Deferred 
Compensation Under Non-Qualified Annuity 
Plans,’’ TAXES—The Tax Magazine, September, 
1947, p. 809, at p. 811. 

5 CCH Dec. 12,907, 1 TC 275 (1942). 

* 45-1 ustc § 9165, 147 F. (2d) 255 (CCA-8), 
aff'g CCH Dec. 13,893(M), 3 TCM 391 (1944). 

145-2 ustc § 9335, 150 F. (2d) 516 (CCA-6), 
aff'g CCH Dec. 13,867, 3 TC 626 (1944). 

§ 47-1 ustc $9107, 159 F. (2d) 121 (CCA-1), 
aff'g CCH Dec. 14,899, 5 TC 1325 (1946). 

* Other cases in accord with the Brodie de- 
cision, are: 7. M. Girdler, CCH Dec. 13,386(M), 
2 TCM 482 (1943); Miller v. Commissioner, 44-1 
ustc 99175, 144 F. (2d) 287 (CCA-4); W. A. 
Shannon, CCH Dec. 14,478(M), 4 TCM 350 
(1945); Ward v. Commissioner, 47-1 ustc § 9159, 
159 F. (2d) 502 (CCA-2); Paul A. Draper, CCH 
Dec. 14,976, 6 TC 209 (1946). 
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delivered to the employees in the same year 
(1941) in which the premiums were paid. 
The employees had the right to assign the 
contracts and, without question, received 
income in kind, as compensation for serv- 
ices rendered, to the extent of the amount 
paid by the employer in the year of delivery 
of the contract. Morse, on the other hand, 
had no right to make any assignment, the 
annuity contract was not delivered to him 
in the same year in which the employer’s 
contributions for the contract were made, 
and his contract was purchased pursuant to 
a retirement plan, created for him by the 
corporation, so that he would be placed on 
an equal basis with the other employees, 
and was not given to him as additional 
compensation. 


The result in the Oberwinder case would 
have been the same had it arisen subsequent 
to the enactment of Section 22 (b) (2) (B), 
because the delivery of the annuity to the 
annuitant and the creation of nonforfeitable 
rights in the annuitant with respect to the 
contract, occurred in the same year in which 
the employer made his contribution for the 
contract and the annuitant actually received, 
as additional compensation, a substantial 
property right which he could convert into 
cash and which had a fair market value in 
the year in which it was held taxable to him. 


In the Hubbell case, the original policy 
was taken out by the annuitant and the 
premium actually paid by the annuitant. 
The contract, from the start, did not per- 
mit the company to withdraw the policy. 
The rights of the annuitant were non 
forfeitable at the time the premiums were paid. 


In the Hackett case, a corporation pur- 
chased a single premium refund annuity 
contract “as further compensation for valu- 
able services rendered.” The annuitant had 
the right to designate the beneficiaries under 
the contract from the start and his rights 
were nonforfeitable at the time the premi- 
ums were paid by the employer.” 


The foregoing discussion clearly demon- 
strates that the results of the Brodie line 
of cases have no application’ to the Morse 
situation. The payment by the Chrysler 


%” Freyburger, article cited at footnote 4, at 


p. 811. Mr. Freyburger says: 

‘“‘While the Court of Appeals appears to have 
been correct in the Hackett case in stating that 
the 1942 Act did not change the law regarding 
the taxability of amounts paid for annuities 
for employees under a nonqualified plan at the 
time the employee's rights were vested, which 
was the kind of a case the court was consider- 
ing, that statement should not apply to con- 
tributions made to such a plan in a year in 
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Corporation for the annuity contract was 
made in 1941. The purpose of the purchase 
of the annuity contract was to fund a re- 
tirement plan, created for Morse by proper 
corporate action. His rights in the annuity 
contract and in his own retirement plan 
did not become nonforfeitable until his 
retirement and the assignment of the con- 
tract in 1943, two years payment. 
Under the literal language of Section 22 
(b) (2) (B), under Section 29.22 (b) (2)-5 
of Regulations 111, under Section 165 (c) 
and the obvious Congressional intent with 
respect to the changes made in the Reve- 
nue Act of 1942 and under Section 23 (p) 
(1)-D, Morse was not taxable on premium 
payments, made by his employer for an 
annuity contract for him prior to the year 
in which his rights in his retirement 
nuity contract became nonforfeitable. 


after 


an- 


The only logical theory upon which either 
the Tax Court or the court of appeals could 
have substantiated their determination that 
the premiums, in so far as Morse was con- 
cerned, were paid in 1943, is that of con- 
structive receipt. However, the application 
of this doctrine to the Morse case, illustrates 
convincingly that it was not available to 
buttress the result. The Tax Court opinion 
in Richard R. Deupree,” was based upon the 
theory of constructive receipt. In the year 
1938, Deupree, president of a corporation, 
was entitled to receive $100,000 additional 
cash compensation, pursuant to a five-year 
compensation plan previously set up by the 
directors for the benefit of certain of the 
executives. Deupree directed that a part 
of each executive’s compensation be put in 
an annuity. The Tax Court held that he 
was taxable in the year in question upon 
the $50,000 paid for the annuity, in the 
year in question, upon the basis of con- 
structive receipt. Deupree was the prin- 
cipal officer of the corporation and made 
the decision to purchase the annuity. He 
could have received the cash had he desired 
it. There is no reasonable question as to 
the propriety of this decision. The doctrine 
of constructive receipt, in so far as con- 
tracts issued by insurance companies are 


which the employee's rights were forfeltable 
While under the old law the employee might 
have been considered as having received eco- 
nomic benefits when his rights became vested 
and as having been paid compensation in the 
form of a commodity, that rule would not 
appear to apply for 1942 and subsequent years 
because of the changes made in the Internal 
Revenue Code . . ..”’ 
11 CCH Dec. 12,888, 1 TC 113 (1942). 





concerned, deals primarily with endowment 
contracts which permit the recipient to elect 
either a lump sum or payments in install- 
ments on an annuity basis. There is no 
practical reason why the principles appli- 
cable to the endowment policy in so far as 
constructive concerned 


receipt is are not 


also applicable to the contract here involved. 


Bureau Rule 
on Constructive Receipt 

The Bureau rule on constructive receipt 
is set out in I. T. 3963, 1949-2 CB 36: 


“A holder 
the 


his election to 


of an endowment policy who, 
maturity notifies the 


the 


prior to date, 


insurer oO receive pro- 


ceeds under an option which provides for 


the payment of the proceeds in installments 
not the total 
amount of the proceeds at the date of ma- 


does constructively receive 
f 

turity. If the policy holder does not, prior 
to the maturity date, notify the insurer of 
his election to receive the proceeds of the 
policy under option the policy 
matures on a lump sum basis and the in- 
come includible in gross in- 
come as provided in section 22 (b) (2) of 
the Internal Revenue Code.” ” 


such an 


therefrom is 


In Constance C. Frackelton,” it was deter- 
mined (1) that if the principal amount or the 
commuted value of unpaid installments was 
available to the payee at his own option 
in the taxable year, he constructively re- 
ceived the amount so available, the tax being 
incurred on the cash surrender 
value over the cost of the policy; and (2) 
that if the payee does not have this right 
to receive the surrender value, the 
cost is not taxed upon sur- 
render. In Blum v. Higgins, it was held 
that the insured who elected to leave the 
cash surrender value with the insurer at 
interest, constructively received it because 
he could elect to withdraw it on any install- 
ment date.” 


excess of 


cash 


excess over 


In the Morse case, the annuitant did not 
have the right to receive the cash surrender 
value, he had no option or command or 
control of any nature over the principal or 
commuted value of unpaid installments. 


1 Code Sec. 22(b)(2) provides that only 3 per 
cent of the cost of the annuity to the employee 
is included in his income annually until the 
total amount excluded equals his cost. There- 
after he is taxed for the full amount received 

%’ CCH Dec. 12,493, 46 BTA 883 (1942). 

4 45-2 ustc § 9343, 150 F. (2d) 471 (CCA-2) 

% See also Hess v. U. 8., 47-2 ustc 9 9374, 74 
F. Supp. 135 (DC Minn.); George H. Thornley, 
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Thus, under the constructive receipt doc- 
trine, as applied to contracts issued by 
insurance companies, Morse would not be 
taxable. In both the Frackelton and the 
Blum cases, the application of constructive 
receipt upon the ability and 
power of the annuitant to elect if he chooses 


was based 
to take the cash surrender value of a policy. 
3ut Morse could not even designate the amount 
of the annual payments he would receive. 
There is no question, therefore, that Morse 
could not have constructively received the 
income during the year 1943. 

The court of appeals held that, even if 
Section 22 (b) (2) (B) was not applied to 
the Morse situation, the annuitant would be 
Section 22 (a). As- 
suming the correctness of this conclusion, 
it would appear that, in the fact 
that Mr. Morse did not income 
in the form of 1943 than the 
$3,000) but, economic benefit in 
something other than money, the basis of 
taxation of this compensation 


taxable anyway under 
view of 
receive 
cash in (other 


rather, an 


should not 
have been more than its fair market value 
at the date of acquisition. The theory of 
economic benefit as the basis of taxable in- 
come is not new to income tax 
was advanced by the Supreme 
Helvering v. Horst,* as one argument for 
taxing the assignor who had assigned in 
come. 


cases It 


Court in 


Section 22 (a) of the Code generally de- 
fines gross income, in part, as follows: 
income’ 
income 


‘ ‘Gross includes gains, profits 
and from interest, 
rent, dividends, securities or the transaction 
of any business carried on for gain or profit, 
or gains or profits and income derived from 
any source whatever. Fe 


derived 


The full sweep of this provision has been 
often explored by the courts and others. 
Many cases furnished guides to be employed 
in making a determination of what is tax- 
able income. In Helvering v. Stuart,” the 
Supreme Court said: 


“Economic gain realized or realizable by 
the taxpayer is necessary to produce a tax- 
able income under our statutory scheme.” 


It is submitted that no economic gain, 
other than the payment of $3,000 to Morse 


CCH Dec. 13,301, 2 TC 220 (1943), aff'd 45-1 ust« 


{ 9139, 147 F. (2d) 416 (CCA-3); and I 
1940-2 CB 58. 

40-2 ustc {§ 9787, 311 U. S. 112. The tax- 
payer made a gift of bond interest coupons to 
his son, The interest payments made on sur- 
render of the coupons were considered income 
to the taxpayer for tax purposes. 

11 42-2 ustc { 9750, 317 U. S. 154, at p. 168 
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in 1943, was realized or realizable by Morse 
in that year and by virtue of the provisions 
of the contract, its endorsements, and the 
specific language thereof, nothing more was 
obtainable by Morse in the year 1943. 

Regulations 111, Section 29.22(a)-3 pro- 
vides, in part: 


“If services are paid for with something 
other than money the fair market value 
of the thing taken in payment is the amount 
to be included as income.” 


Since Morse had no right to sell, assign, 
commute or in any way deal with this so- 
called economic benefit, consisting of some- 
thing other than money, it is a fact that 
all he had in 1943 was a right to $3,000 for 
that year. If the Tax Court had applied 
the fair market value method of valuation, 
as set forth in the regulation quoted above, 
Morse would pay tax only on the $3,000 he 
received in 1943. 

Judge Arundell, who dissented, clearly 
recognized this state of facts in so far as 
the value of what Morse owned in 1943 
was concerned, and said in his dissent: 


“The had no investment value, 
no loan value and no value dependent upon 
the life of another In view of the 
restrictions against commutation, anticipa- 


contract 


tion or encumbrance there could not be any 
seller-willing buyer market in any realistic 
Nevertheless, it is still a sound 
rule that taxation is an eminently practical 
matter and under any practical view this 
petitioner did not receive anything which 
had any marketable value.” 


The basic concept of 
found in Corliss v, Bowers: 


sense, 


income taxes is 


18 


“But taxation is not so much concerned 
with the refinements of title as it is with 
actual command over the property taxed— 
the actual benefit for which the tax is paid. 

The income that is subject to a 
man’s unfettered command and that he is 
free to enjoy at his own option may be 
taxed to him as his income, whether he 
sees fit to enjoy it or not.” 


The amounts paid directly to Morse pur- 
suant to the terms of the contract were 
subject to his command and enjoyment in 
every way. For 1943, the amount was 
$3,000. The so-called value placed upon 
the annuity contract by the courts was of 
no economic opportunity or benefit to Mr. 


%2 ustc 1525, 286 U. S. 376. at p. 377. 

” The government contended in the Morse 
ease that the contract involved was not an 
annuity for Code purposes. A Bureau letter 
of May 16, 1950, sets forth the Commissioner's 


Morse Case 


Morse. There was no present realization 
of income because the contract specifically 
provided that neither the contract, nor any 
benefits accruing thereunder, could be trans- 
ferred, commuted, anticipated or in any 
way subjected to Morse’s debts. As Judge 
Turner, of the Tax Court, said in his 
dissent: 

“But he received nothing which presently, 
he could sell, trade, wear, use, eat or drink 
‘Water, water every where, nor any drop 
to drink.’ ” 

The hardship thrust upon Morse by virtue 
of this decision is made no easier by the 
fact that the result could have been avoided 
by a process which would have involved no 
practical difference but which would have 
changed the formalities involved. While 
the tax cases are filled with statements that 
substance rather than form governs, the 
Morse case is a concrete example of a situa 
tion wherein the and the 
courts have placed form above substance. 
To avoid the result of the Morse case, the 
company could have continued to receive 
payments under the annuity contract and 
then paid the $3,000 per year to Morse. 
Under these circumstances, Morse would be 
taxable on the amounts received while the 
would deduct these payments. 
Another means by which the formal record 
could have changed the result would have 
been if the contract, when issued in 1941, 
had, of itself, unquestionably vested some 
forfeitable rights in Morse, however slim 
they might have been, so that there would 
have been no question with respect to com- 
pliance with the formal requirements of 
Section 22 (b) (2) (B); in such event, 
Morse taxed only on the $3,000 
annually received. (In this situation, there 
would have been no deduction for the com- 
pany.) If Morse had received his retirement 
payments as a participant in a plan qualified 
under Section 165 (a), he would only be 
taxed on the amount of the payments re- 
ceived in each year, or if Morse had been 
a participant in a plan under a nonqualified 
trust pursuant to Section 165 (c), he would 
be taxed only on the annual payments actu- 
ally made to him. 


Where 


tirement 


Commissioner 


company 


would be 


annuities are used to fund re- 
programs, it should be properly 
determined that they contain nothing which 
removes them from the category of annuities 
for purposes of the Code;™ the employee’s 


definition of an annuity for income tax purposes 
as follows: 
‘**‘Amounts received as an 


annuity’ has the 
insurance companies and actu- 
(Continued on following page) 
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rights should be kept forfeitable in such 
contracts until after the policy is paid for 
and they should not have a cash surrender 
value lest this factor make an annuity which 
is forfeitabl taxable in full 
when it nonforfeitable. Extreme 
caution is required with respect 
to the creation of a nonqualified retirement 
plan its implementation. The Morse 


case convincingly illustrates the importance 


when issued 
be comes 
and care 
and 


and necessity of proper form in connection 
with such a plan, as well as the dire results 
that obtain where proper form is neglected. 


EXAMINER VACANCIES IN NEW 


The New York Insurance Department 


has several junior examiner vacancies 
who can qualify, 
Deputy Superintendent Adelbert G. Straub, 
Jr., announced recently. These positions 
at $4,512 with five 
up to a maximum salary of $5,339 

(Oualified 


sional 


available to persons 


Start annual increases 


will 
and 


persons receive 
will be 


appointments alter 


provi 
appointments given 
permanent 
civil service examination 
held in the fall 


eligible, aiter one year, to take promotion 


passing a 
W ill be 


Such appointees will be 


which 


examinations for advancements to higher 
titles which pay up to $12,521 annually. 


‘The unprecedented growth of life, fire 
and casualty insurance companies has pre 
sented members of the staff with opportuni 
ties for rapid advancement. In fact, over 
the last decade the department’s examining 


staff has increased almost 100 per cent 


Interested applicants are requested to 
send a statement of their education, train 
ing and experience to Deputy Superin 
tendent Straub at 61 Broadway, New 
York City 

The following are the minimum qualifi- 
cations for the positions: 


(1) Minimum Experience: Two years 
of recent, full-time paid experience in an 
insurance company, insurance regulatory 
agency, public accounting firm or actuarial 
consulting firm in responsible work in- 
volving 


Either (a) the maintaining or auditing 
of insurance company books and accounts, 
including as an integral part of the duties 


assisting im the preparation or audit of 


(Footnote 19 continued) 

aries customarily give to the phrase and are 
based upon mortality tables which purport to 
reflect a rate of return sufficient to enable the 
annuitant to recover his cost and in addition 
thereto a low rate of return on his investment. 
(George Thornley et al., 2 TC 220). Under the 
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Morse’s dilemma is tragic; he had nothing 


to do with the arrangements surrounding 
his entire retirement program but neverthe- 
less must pay a substantial income tax on 
a right from which he may never realize 
in cash even the amount of the tax paid. 
The result in the Morse case could even be 
carried to the point where an unsuspecting 
and innocent taxpayer could not meet the 
tax payable upon receiving a right which 
has no market or realizable value but which 
nevertheless is considered to be taxable to 


him. [The End] 


YORK 


annual or statements or uni- 
reports submitted pur- 
suant to Regulation 30: 

Or (b) the actuarial com 


putations for establishing premium rates 


quarterly 
form accounting 
making of 


and computing reserves, and assisting in 


drawing professionally sound conclusions 


regarding such actuarial problems as 


reserve methods, valuation procedures, 
establishing rates tor spec ial policy torms, 


riders or endorsements 


And 


(2) Additional Requirements: Any one 
of the following: 

(a) graduation from a recognized col 
university with a total of 24 
credit hours in accounting or insurance 
or both or a total of 20 credit hours in 
mathematics (See substitution (1) below). 

(b) graduation from a recognized college 
or university and one year of satisfactory 


1 , 
iege ofr 


recent full-time insurance experience. 
(c) graduation from a standard senior 
high school and three years of satisfac- 
tory full-time insurance experience 
(d) a satisfactory equivalent combination 
of the foregoing training and experience 


Substitutions: 


(1) satisfactory completion of certain 
courses in the Insurance School of the 
Insurance Society may be substituted for 
not more than 12 credit hours of college 
courses in accounting and insurance on 
the basis of equal credit hours. 

(2) a high school equivalency diploma 
or othce experience on a year tor year 
basis may be substituted for completion 
of high school graduation. 


rule established by TD 5684, installment pay- 
ments for a definite term of years will not be 
regarded as annuities while installment pay- 
ments for life, or for a guaranteed fixed period 
or life, whichever is longer, or for life and a 
guaranteed fixed period, will constitute annul- 
ties to which the 3 per cent rule is applicable.’’ 
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Legal Aspects of Dermatoses 


By BENJAMIN MARCUS 


been said, perhaps Ssolne 


| HAS often 
wi 


hat maliciously, that the dermatologist 


has the easiest practice i the field of medi 


cine because his patients never die and are 


This 


problem of the 


merely ¢ mpha 


chronicity of 


never cured. canard 


sizes the skin 


disease in industry, which constitutes 60 to 
] 1 1 


6624 per cent of all industrial diseases 


In discussing the legal aspects of indus 
trial 
the complexity of the 
difficulty 


to the problems presented. 


contronted with 
and the 


in attaining an equitable solution 


dermatoses, one is 
situation 


But reasonable 
or not, the law must render final judgments. 
Let us briefly 
tions which accident boards, compensation 
attempted in 


survey the inadequate solu- 
commissions and courts have 
this field. 


The workmen’s compensation statutes of 
the various jurisdictions ordinarily provide 
that 
special occupational disease 


dermatoses are compensable under 
sections of the 
law. In the few jurisdictions where derma 
titis is not compensable as an occupational 
disease, or where the rights provided under 
the occupational disease section vary sub- 
those provided for injury 


by accident, it is necessary to examine the 


stantially from 
proposition that dermatoses may be com 
accident. 
‘There can be no question but that where a 
dermatitis is caused, aggravated or precipi 


pensable as a personal injury by 


tated by a single fortuitous event the injur 


therefrom is compensable as an injury by 
accident. 

Michigan, before 1937, 
dermatitis was not compensable as an occu 


An employee cf the Ford 


For example, in 


pational disease. 
Motor Company presented a case of derrna 
titis The 
given was that a can of cutting oil had acci- 


dentally spilled on his face and neck. While 


caused by cutting oil history 


1 Bulletin 105, United States 
Labor, Bureau of Labor Standards, 
cussion of Industrial Accidents Diseases, 
Convention of International Association of Ir 


Department of 
1949. Dis- 
1948 


Dermatoses 


Mr. Marcus, of Detroit and Muskegon, 
is senior member of the law firm 
Varcus, Kelman, Loria, McCroskey and 
Finucan. He is a member of the Mich 
igan State Bar Committee on Work- 
men’s Compensation Law. This article 
is reprinted from the December, 1952 
Michigan State Bar Journal 


indicated that this 
one episode of contact with cutting oil was 
not the sole cause of the injury, inasmuch 
had precipitated the dermatitis the 
disability was injury 


the medical testimony 


as it 
compensable as an 
by accident. 


In regard to the situation where the 
dermatitis is caused by repeated exposures 
without fortuitous event, some of the juris- 
dictions, compensating only injury by acci 
1 therefor 


dent, on the 
an injury by accident does not 


have denied recovery 
ground that 
include the expected result of occupational 
However, other jurisdictions have 


held that the continuous trauma of repeated 


exposure.” 


exposure which causes the unexpected result 
of occupational disease may be compensable 
as an injury by accident? 


‘There are two types ot occupational dis 
ease scheduled act and 
In the former, the 


within the 


coverage: (1) the 
(2) the all-inclusive 
dermatitis involved must 
strict definition of the schedule. For 
instance, from 1937 to 1943 under the Michi 
gan scheduled act the only dermatitis com- 
pensated There 
chlor-acne, 


act. 


come 


was dermatitis venenata. 


are many dermatoses, such as 
which are not included within the purview 
of that definition and they were, the refore, 


not ¢ ompensable 


Even a so-called all-inclusive 


occupational disease act does not include 


dustrial Accidents Boards and Commissions at 
New York 
2 Adams v. Acme White Lead, 185 Mich. 157 
See 62 A. L. R. 1460; 97 A. L. R. 1412 
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every condition in all jurisdictions. Some 
courts define occupational disease as includ- 
that are normally ex- 
pected to result from the ordinary exposures 
in a particular industry. This definition may 


exclude, 


ing those diseases 


in a minority of the jurisdictions, 
which are caused by un- 
sanitary conditions, not peculiar to the type 
Under such cir- 


cumstances if the dermatosis is caused by a 


the dermatoses 
of employment involved.‘ 


combination of unusual circumstances, it 
claimed that the 


by accident and is compensable. 


may well be injury arises 
It may be 
mmportant, therefore, to determine whether 
such a claim should be brought as an occu 
accident 


pational disease or an injury by 


dermatitis 
types: (1) 
and (2) 
Primary 
substances which 
skin by direct 
‘The dermatitis usu 
ally appears on the site of the exposure and 


The medical legal aspects ol 
with two 


primary irritants 


are mainly concerned 


that caused by 


that caused by an allergic reaction 


irritants are those caus¢ 


an irritation to the action 


on the part contac ted. 


is ordinarily confined during the 


course ot! 


the disease to those areas.” Removal from 


the occupational exposure may clear up the 


eruption without further consequence. The 


relationship between the occupation and the 


disease is usually clear, disability is short, 


and compensation is ordinarily paid. It is 
deal with 
consequences of dermatitis caused by pri 


only when we the sequelae o1 


mary irritants, that we run into difficulty 


as will be detailed later 


As a subdivision of this field there is the 
case of an individual with a hypersensitive 
skin who comes in contact with a substance 


not ordinarily considered to be a primary 


Because of the inherent predis 
skin, a dermatitis may de 


this 


irritant 
position ot the 
velop. The legal problems involved in 


subdivision remain the same as far as the 
workmen’s compensation law is concerned 
there 


However, in the field of common law 


may be a distinction, as will be noted later 


derma 


The most controversial group of 
toses are those caused by sensitizing agents 
A sensitizing agent is defined as “an agent 
that increases the tissue capacity to react to 
subsequent exposure.” * This type of allergic 
dermatitis is not caused by a single exposure 
but takes place after repeated exposure to 
the same or usually similar substances over 
a period of time. The 
vary from a few weeks to many, many 


incubation period 
may 
vears. Here, again, the immediate cons¢ 
quences of the allergic dermatitis, once the 


relationship between an occupational ex- 


‘See 105 A. L. R. 1411. 
*' See Bulletin 105, cited at footnote 1 
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posure and disease has been established, 
usually present no great legal problem. 
Difficulties arise later from the after-results 
of allergic dermatitis. 

The typical controversial situation arises 
where a person, having become sensitized, 
contracts an allergic dermatitis. After treat- 
ment, the employee’s skin becomes clear, 
is discharged from further medical 
attention. Upon his return to employment, 
and usually after the second bout of derma- 
titis, 
clearly 


and he 


it takes at least two occasions to 
that the individual has be- 
or less permanently sensitized, 
personnel manager in- 
forms the worker that because he is pecul- 
iarly sensitized to the substance used in his 
employment, it is advisable for him to get 
out of that employment. Some employers at 
tempt to place the man in a different depart 
ment, where he is not subject to the same or 
Very often this 


since 
indicate 
come more 


the doctor or the 


similar sensitizers even 


does not work 
For example, there was the employee who 


became extremely 


sensitive to the oils used 


in a machine shop. He stayed away from 
the plant ora period of time, and then one 
day, when his skin was all cleared, he went 
back to apply for re-employment. He put 
his hand on the knob of the 
to open it. He 


employment manager and was told to come 


factory door 


had a conversation with the 
back in a few days. During those few days 
he had a new episode of allergic dermatitis 
due slight contact between 
knob of the door which 


entirely to the 
and the 
had been used by fellow employees. 


his hand 


allergic 
routine 
Oc- 
workers, including 
foremen, would come in the tele- 
phone, and their smudgy hands would leave 
enough of the allergen on the telephone 
receiver to cause a new bout with dermatitis 
The employer thereafter strict in- 
structions that the telephone 
used only by the one employee. As a result, 
able to highly 
favored employment 


Then there was the with 
dermatitis 


office job of answering the telephone. 


man 


who was assigned the 


casionally some of the 
and use 


issued 
was to be 
he has been continue his 

Many employers are not able, or are un 
willing, to provide such selective work, and 
they may turn the man out to shift for him 
self. The What is the 


legal responsibility of the employer 


question then is: 
and 
compensation carrier in such case? On be 
half of the injured employee, it has been 


urged that lability for total disability should 


"See Bulletin 105, cited at footnote 1. 
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6 
The author believes that compensation 
should be paid regardless of the na- 
ture of the disability—whether it be 
physical or “iatrogenic,” or disability 
arising from unemployability—as long 
as it disables the injured employee. 
” 


attach the 
definite 
tissue change implied by the very definition 
of sensitivity; that is, there been an 
increase in the tissue capacity to react to 
subsequent exposure. (b) The man is w 

available for employment except restricted 
employment, will be rejected on 
pre-employment examination. 
ticularly true if 
agents which are commonly 
dustry in which he 
that he 
it is medically inadvisable for him to return t 


to 
(a) 


completely the employer for 


following reasons ‘There is a 


has 


since he 
This is par- 
to those 
used in the 


he is sensitized 
Was Cngagt d a 
contracted his disease. (c) Becauss 
his employment, the law does 
to return to a 
may be 
of three 
ability; and (3) medi 
cal inadvisability to return to employment, 
which is called 


Actual physical disability is, 
compensable if the disease is covered by 
the the latter of 
ability compensated in most jurisdic 
Most statutes therefore predicate th¢ 
benefits the 
theory that the plaintiff is disabled as long 
as the work disability logically flows from 
his occupational exposure. It is the writer’s 
opinion that compensation should be paid 
the of the disability- 
whether it be physical or dis 
ability arising from 
long as it disables the injured employee 


not require hin 


H« 


disabled, therefore, on one or more 


ysical dis 


hazardous exposurt 
grounds: (1) actual pl 
(2) unemployability; 


“iatrogenic disability.” 


or course, 


act, while two types dis 
are 
tions.” 
on 


payment ot compensation 


regardless of nature 
‘“lIatrogenic,” or 


unemployability—as 


Assuming that the person is disabled from 
the occupation in which he contracted his 
dermatitis and sensitivity, he may neverthe 

be denied compensation, particularly 
if his disability is range 
of employment, and he has established, o1 
could establish, earning capacity in other 
employment’ 


less 


within a narrow 


See Santini v. Levin, 147 Atl. 680; Kovaliski 
vy. Collins Company, 128 Atl. 288; Cutting v 
Rubber Company, 85 N. Y. S. (2d) 677; Hood 
v. Wyandotte, 272 Mich. 190. To the contrary, 
see analogous cases: North End Foundry Com- 
pany v. Industrial Commission, 258 N. Y. 439; 
Odanah Iron Comnany v. Industrial Commis- 
sion, 292 N. W. 439; Staples v. State Compensa- 
tion Commissioner, 31 S. E. (2d) 433; and 


Dermatoses 


It may be that the payment of permanent 
and total disability for a sensitized person 
who has been discharged or cannot obtain 
similar employment is an unfair burden on 
industry. would re- 
law 


Perhaps a fairer law 
the Wisconsin 

vith the analogous cases of early 
that the employer be made liable 


payment of a lump sum within the 


quire, as does dealing 
silicosis, 
tor the 
dis¢ re 


tion of the board 


deal of 
polyvalent 
allergic dermatitis. 


result 
I¢ sllow Ss 


\ great controversy may 


when a sensitivity an 
It has been established 
that a definite percentage of people who are 
sensitized to an allergen become sensitive 
to many other 


original allergen, 


substances in addition to the 
sub- 


those 


particularly 


stances which are in a chemically related 


family. 


We seen women, particularly dur 
} } 


who have gone into industry 


} ‘ 1 ‘ 
with no previous history of dermatitis and 
1? 


contracted an allergic dermatitis. Thereafter 


they cannot handle soaps and other materials 
In other 


words, their 
to both 
allerger s. 

the 


women 


in their homes 


has become 


skin 
hypersensitive primary 


he 


igri al 


irritants and to other 


lustrial doctor may clear up 


in 


thereafter these 
a subsequent dermatitis by vir 


allergic or i 


dermatitis, but 


tract 


con 
tue of a 


contact with some ritating sub 


stance at home. 


\ similar 
man is 


Situation is presented where a 


his allergic dermatitis and 


] » ! 
is employed elsewhere, 


cured of 


thereafter and again 

Che 
first employer and its carrier deny respon 

the ground that they are not 
responsible the second bout 
of dermatitis and because there has been an 
I think 


it must be fairly stated that inasmuch as the 


contracts the same allergic dermatitis. 
sibility on t 
primarily 


IOr 


independent intervening causation. 


1 


ot the 
eliminated, 


etiological factor first dermatitis has 
not 
ing causative factor, the first empl 
not be relieved liability, 


so hold.” 


What about 


employer? 


been and is still a continu 


yer should 


of and the courts 


the liability of the second 


In those occupational disease 
statutes which create apportionment of lia 
bility it would seem that the apportionment 
statute should operate to apportion liability 


between the two employers in whose em 


Totedo wv. State Compensation Commissioner, 
33 S. E. (2d) 88. 

® Grace Gathard v. Campbell, Wyant & Can- 
non, 320 Mich. 180: Clark v. Henry & Wright 
Manufacturing Company, 72 Atl. (2d) 489 

* Sec. 102.565, 1945 Wisconsin Statutes 

Austin v. Davison, 246 Mich 
v. Ford, 217 Mich. 318. 
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ployment the worker sustained his succes- 


sive bouts of allergic dermatitis. 

There are certain workmen’s 
tion statutes which provide that the amount 
of payment for incapacity shall be reduced 
or paid by a second injury fund if such in 
capacity is in part due to a pre-existing 
Since the allergic reaction is due 


compensa- 


disease. 
in part to the personal susceptibility of the 
individual it has been argued that 
should therefore be apportioned 

It is the writer’s opinion that 


com 
pensation 
or reduced 
the precipitation of a sensitivity results in 
the creation of a new disability and not an 
aggravation of a pre-existing disease, and 


therefore there should be no apportionment.” 


where an occupational exposure 
a pre-existing noncompensable 
fungus infection, the apportionment and re 


duction statute might be applicable. But in 


However, 
aggravates 


a recent case the Michigan court” consid 
ered the matter where an occupational ex 
posure aggravated a fungus condition. It 
held that since the man disabled 
from the fungus condition, but 
disabled entirely because of the aggravation, 
that he entitled to full 
and no reduction was provided, although the 
Michigan statute does provide for appor 
tionment and reduction 


Another 


the original occupational dermatitis becomes 


was not 
be came 


was compensation 


area of controversy arises when 
masked or is followed by a type of derma 
ordinarily caused by 


The question which 


titis which is not 

occupational exposure 
then arises is primarily one of 
Would the subsequent dermatitis have arisen 


disability 


causation 
and caused the then-present were 
it not for the original compensable derma 
titis? Each f course, stand 
upon its own factual situation, but it seems 
unreasonable always to describe as merely 
disorders which do not 


case must, of 


coincidental skin 


pre-exist the occupational dermatitis, but 


which follow it 

On the 
cidence, although the mathematical odds are 
certainly may reach out 
occasionally provide an employer with an 


other hand, the long arm of coin 


against it, and 


ample defense against a subsequent dermatitis 

As in all other phases of forensic medi 
cine a lawyer cannot adequately represent 
a client unless he understands the scientific 
basis of causation upon which liability o1 
nonliability is predicated. In doing so, 
the lawyer need not encroach upon the pre 
the doctor. On the other hand, 


in cross-examining the physician for the 


serves ol 


™ See Horovitz, Workmen’s Compensation, 


p. 285. 
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attorney should have 
well within his grasp the essential well- 
accepted upon which he expects 

win his case and should reject ex-cathedra 
testifying doctor. 
that some physicians are 


opposite party the 
theories 


pronouncements of the 
He should know 
of the firm opinion that compensation should 


not be 1 


occupational disease 
unless all othe 


paid ior an 
differential diagnoses have 
been positively eliminated, or should be pay- 
less than that provided 


able in an amount 


law. 


It should be borne in mind that the possi- 
bility of other differential diagnoses does not 
remove from the area of compensability the 
reasonable diagnosis of occupational derma- 
titis. that 
the workmen’s compensation board or com- 


Physicians often resent the fact 
mission is composed of laymen who have the 
power to render judgments which depend, 
Our 
judicial system has existed for a long time 
premise 


in the main, upon medical testimony. 


worked fairly well on the 
that the courts and administrative tribunals 
are qualified to pass upon the credibility 
and applicability of all scientific and expert 
testimony. The physicians should remember 
that their different from 
the testimony of technicians as far 


and has 


testimony 1s no 
othe 
as the law is concerned. 
that need be 


In most jurisdictions all 


shown in order to support an award for 


compensation is a reasonable probability 
that there is causal relationship between the 
employment and the disease. 

Occasionally the doctor’s private opinion 
may affect his testimony in the case, par- 
ticularly as to whether a certain set of 
factors should create compensable liability 
and the extent thereof. We have had occa- 
sions where dermatologists have been reluc 
tant to testify for an injured claimant on 
the ground that (1) he might have acquired 
his skin disease elsewhere and (2) that he 
had a constitutional predisposition, and that 
therefore the company should not be liable 
in the amount and to the extent provided 
by the compensation law. 

In considering a case of occupational 
dermatitis, the attorney must obtain a care- 
ful history He should look for 


a history of prior exposures and of similar 


of the case. 


outbreaks among fellow employees, and 


should obtain as complete a medical history 
as possible in the searcn for other causative 
agents. He should include a history of the 
course of treatment, subsequent change in 
condition, amelioration and exacerbation. 
All of these things are as important to the 


% Kuziak v. Grand Rapids Brass Company, 


326 Mich. 559 
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to the industrial physi- 
cian. Above all, the attorney must have an 
appraisal by a qualified dermatologist, par- 
ticularly who is independent in his 
outlook. We should be alert to testimony 
which ascribes too many outbreaks of der- 
reaction 
from fungus or to any other single constant 
We should be equally 
to testimony which lays everything 


lawyer as they are 


one 


matitis to neuro-dermatitis, or “id” 
etiological factor. 
alert 

to the 
denies it without valid reasons. 


man’s industrial «exposure or which 
‘The problem of industrial dermatoses is 
one wherein the physician, the union and 
compensation administrator must all co 
efiort to 


Pre-employment history 


operate in an reach an equitable 


solution. and ex 
amination, proper job placement and proper 
rehabilitation after injury and _ treatment 
carried out unless all 


together. 


cannot be successfully 


interested in the problem work 


Common Law Liability 


While industrial dermatoses most usually 
attention of the lawyer, there 
are dermatitis problems presented at common 


engage the 


law. In this era when new substances are 
being continually used in clothing, cosmetics 
and drugs, the problem of 
dermatitis has become of some importance. 


Much previously stated will be applicable 


nonindustrial 


but one must bear in mind that the problem 
of liability at common law is more than one 
of causation. It with 
Che distinction 


concerns itself also 
the problem of ne gligence. 
between dermatitis caused by primary irri- 
tants and those caused by allergens is here 
brought into sharp focus. It might be 
stated that the use of primary irritants in 
clothing, in cosmetics or in other substances 
used by human beings may very well con- 


stitute a basis for negligence for which the 


MY, HOW TIMES HAVE CHANGED 


widely ac- 
cepted as one of the normal 
manufacturing. Management expects to 
provide for them; workers expect to re 


Pensions, nowadays, are 


costs oft 


ceive them. Bigger and better pensions 
are the order of the day, Only recently, 
Willys Overland Motors, Inc., 
its pension arrangement with the United 
Auto Workers (CIO) so as to boost the 
$117.50 a 


trom 
social security 


revised 


$130, 


In thi 


ceiling month to 


including benefits 


13See annotation and cases in 12 NCCA 204 
Zager Vv. F. W. Woolworth Company, 86 Pac 
(2d) 389. 


Dermatoses 


manufacturer or distributor is liable.¥ Like- 
wise, the use of notorious allergens may 
constitute negligence. 

On the other hand, an allergic dermatitis 
caused by most 4llergens used in consumer’s 
goods does not ordinarily constitute negli- 
gence since it is not an expected or reason- 
ably foreseeable result and operates on only 
a small percentage of people who have par- 
ticular susceptibility. 

What who are 
hypersensitive to primary irritants? We be- 
that liability in 
majority of 
dermatitis, cannot be predicated for the 
cannot be 


about the cases of those 
cases, as in the 
allergic 


Same 


lieve such 


cases dealing with 


reason, that is, that such results 


expected or reasonably foreseen, and that 


unreasonable to eliminate from com- 


use a valuable substance if it 


it 1s 
mon causes 
difficulty with only a very small percentage 
of its users. 

In summary of common law liability, we 
should use as criteria for both primary irri- 
allergens, the following: (1) the 
toxicity or “excitability” of the substance, 
particularly if it is a primary irritant; (2) 
the sensitivity of the individual exposed; 
and (3) the incidence of causation. 


tants or 


The latter we believe to be the most 
important, since if proof can be presented 
that the manufacturer or distributor has or 
should have knowledge of sufficient previous 
skin disorders associated with the use of his 
product, a good case for liability may be 
assumed. 

Because of the many variants in derma- 
toses it is difficult for either the physician 
or the lawyer to formulate firm conclusions 
As in all other phases of the law, a broad 
understanding of the subject matter is es- 
sential to proper representation of your 


the claim. {The End] 


side of 


case, however, the employer was lucky 
Its eight-cents-an-hour-per-employee end of 
the bill was not increased in the deal. 
There was a time when pensions were 
not nearly so respectable. Witness the 
definition of famous 
Dictionary of Dr. Samuel Johnson: “An 


without 'an 


“pension” in the 


mace to any one 


England, it is generally 


allowance 
equivalent. In 
understood to mean pay given to a state 


hireling for treason to his county 
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} LORIDA—A foreign mutual insurer 

may not issue a policy wherein the as- 
sured assigns to the insurer the dividends 
which may become payable.—The applica- 
tion of a foreign mutual insurance company 
contained a provision by which the appli- 
cant made an assignment to the company 
of any savings or dividends which may be 
payable to him under the terms of the 
The insurance commissioner re- 
quested the Attorney General’s opinion of 
the 


policy 


legality of such an assignment. 


The Attorney General’s reply was that 
such an arrangement was not possible under 
Florida law because it would violate Chap- 
ter 630, Florida Statutes. This statute con- 
tains the method by which insurers desiring 
to write business in Florida may establish 
the rate to be charged for their policies. 
One of the requirements is that the rates be 
filed with and approved by the insurance 
The Attorney General 
served that “whether this particular mutual 
company operates in Florida under approved 
rates in pursuance of its own filings, or as 
a member or subscriber of a rating organ- 
ization, it may not issue contracts in this 
state except in pursuance of approved filings.” 


commissioner. ob- 


The opinion went on to say: “The regula- 
tion of rates is in the public interest; and 
as far as the public is concerned such rates 
become actualities only in relation to the 
insurance contract in which they are used. 
The effect of an applicant for coverage with 
this company assigning to the company 
possible dividends which may be payable 
under the type of contract contemplated 
by the question, directly impinges upon the 
subject of rates. Since there is here con- 
templated the payment of dividends in con- 
nection with this policy, we assume without 
question that it is a participating policy, 
and that the approved rate under which it is 
written in this state is in relation to it as 
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a participating policy. There is a vast mis- 
conception in relation to the meaning of 
‘dividends’ in connection with amounts paid 
back to holders of mutual policies. These 
so-called ‘dividends’ are not dividends at 
all in the accepted and ordinary sense of 
the word; the purchase of a mutual policy 
which may result in ‘dividends’ being paid 
to the policyholder in pursuance of policy 
provisions constitutes no investment in the 
ordinary sense of the word. These ‘dividends’ 
represent an excess premium or over-charge 
paid by the policyholder and then returned 
to him; in other words, the policyholder 
creates a surplus by paying more for his 
insurance in advance than it should actually 
and the amount returned to him is 
proportionate part of the excess so 
” 


cost 
his 
paid. 


Applying the above to the question at 
hand, the Attorney General concluded: “It 
is quite apparent that to require an applicant 
for such a policy to assign to the com- 
pany possible ‘dividends’ payable in pur- 
suance of a contract to which the approved 
rate is applicable, constitutes possible pay- 
ment by the insured of a rate in excess of 
that approved for the policy.”—Opinion of 
the Florida Attorney General, No. 053-56, 
March 9, 1953. 


Service of process may be obtained against 
Lloyd’s of London under the unauthorized 
insurance process law.—The problem of ob- 


taining service of process on Lloyd’s of 
London was presented to the Attorney Gen- 
eral in view of the fact that while Lloyd’s 
has not been licensed in Florida to 
duct an insurance business, it has been 
approved as a nonadmitted carrier. The 
opinion pointed out that under Florida law, 
Sections 625.28-625.33, Florida Statutes, a 
resident of Florida who holds a policy of an 
unauthorized or nonadmitted carrier may 
obtain service of process on such carrier 
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by serving the insurance commissioner. The 
commissioner is then required to mail such 
process immediately to the last known 
principal place of business of the carrier 
Another method of obtaining service is to 
serve any within the state who on 
behalf of the nonadmitted insurer is soliciting 


person 
insurance, issuing or delivering policies or 
collecting 

The Attorney terminated his 
opinion in this manner: “In view of the 
above mentioned statutory provisions, and 


premiums. 


General 


conditioned upon the constitutional validity 
thereof, it is my opinion that the question 
as phrased herein should be 
follows: Should the insured or a beneficiary 
under a policy issued by Lloyd’s of London 
have claim 
Lloyd’s, service of process could be had by 
the method set out in the policy, so long as 
the policy and such method corresponds 
with those described in § 625.33, F. S., or 
in the absence of such method being avail- 


answered as 


occasion to litigate a against 


able, and in the absence of insurer entering 
a general appearance, in the manner pre- 
scribed by § 625.30, F. S.”—Opinion of the 
‘lorida Attorney General, No. 053-66. March 
17, 1953. 


NDIANA—The statutory reserve re- 

quired of assessment plan life insurers 
is determined by the payment called for in 
the policy and cannot be one twelfth the 
annual premium where the premiums are 
other than monthly. 
that “Every life insurance 
sociation or 


Indiana law provide Ss 
corporation, as 
society shall accumulate and 
maintain a reserve or emergency fund equal 
to such sum as might be realized from one 
(1) assessment on, or periodical payment 
by, policy or certificate-holders thereof, and, 
in no event, than the amount of its 
maximum policy or certificate . ” (Sec- 
tion 39-427, Burns Indiana Statutes An 
notated). The commissioner of 
inquired whether the amount of the assess 
ment levied for a periodical payment should 
be determined by the payment as called 
for by the policy issued to the policyholder 


less 


insurance 


or in some other manner. He also wished 
to know if, when the board of 
have adopted policies that call for periodica! 
payment at various periods of time, can the 
board then limit the 
twelfth of the annual premium? 
The opinion of the Attorney 
stated: “The 1897 Act, Section 4, 
in Burns 1952 Repl. Volume 8, 
39-424 grants the trustees, directors or man- 
agers of an insurance company the author- 
ity to fix fee rates, and the 


directors 


assessment to one 


General 
as found 
Section 


assessment 


Attorneys General 


DOLLAR-DOUBLING DEVICE | 


“T believe if we all would decide 
this year to give a half-dollar more 
work for the dollar we receive, we 
would all come pretty near getting 
back the half-dollar we are losing be- 
cause our dollars are only worth half 
as much.”—Former Governor Sher- 
Adams of the State of New 


Hampshire, in his inaugural address 


1951. 


man 


as Governor in 


amounts of premiums subject to the provi- 
the 1897 Act. Section 7 of the 1897 
Act as found in Burns 39-427 supra is an 
expressed limitation on this authority. The 


sions of 


words ‘periodical payment’ are unequivoca- 
ble of themselves. It i 
poration or insurance law that the directors 
in the their by-laws cannot 
circumvent or digress from a statutory pro- 


is axiomatic in cor- 
enactment of 


vision. 


The 
amount of its maximum policy or certificate’ 
as found in Burns 39-427 Supra, has reter 
ence to a which is 
bodied in the corporate charter or by-laws 
deals with the maximum amount of 
any one This, I under- 
insurance com 


phrase ‘in no event less than the 


limitation either em 
and 


certificate policy. 


] 
tand, is agreed to by the 


and by the 


pany in question insurance 
ommissioner 


issued 


n 1951 by 
i held that 
the words ‘periodical payments’ were to be 
That ts, 


which 


“A memorandum was 


i 
the insurance commissioner whicl 
construed as they plainly import 
a periodical payment is the amount 
the policy-holder according to 


either 


is paid by 
annually, 
semi-annually, quarterly or This 
memorandum has not been questioned until 


the terms of his policy 


monthly. 


this time. 


“It is my opinion, therefore, that Section 
1 of the by-laws referred to in your letter, 
resolving that the periodical call shall be 
one-twelfth of the annual premium is valid 
only as to those policies upon which the 
premiums are collected in monthly install- 
ments, but is of no effect on those premiums 
collected quarterly, semi-annually or annu- 
view of the foregoing, 


ally. Therefore, in 


my answer to your questions are as follows 


“(1) The amount of reserve required in 
relation to a periodical payment should be 
called for 


determined by the payment as 
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by the policy or certificate issued to the 
policy-holder whether monthly, quarterly, 
semi-annually or 
Statute. 


annually as set out by 


“(2) The Board of Directors of the com 
pany’s officers cannot by the by-laws limit 
the periodical payment or 
one-twelfth of the annual premium for ac- 
cumulating or maintaining the statutory r« 
serve required by law on premiums collected 
in any other manner than monthly.” 
Opinion of the Indiana Attorney General, No 
16, April 1, 1953. 


assessment to 


/ ENTUCK Y—Trucks operating for hire 
exclusively within urban areas need 

not have insurance.—The Attorney General 
was called upon to answer a question pre- 
sented to him by the commissioner of the 
department of motor transportation. Ken- 
tucky Revised Statutes, Section 281.655 re- 
quires that before a certificate will be issued 
or renewed under the Kentucky Motor Car- 
rier Act, there must be on file with the 
department an approved insurance policy 
Section 281.605 (2) (a) provides exemption 
from this act, except for safety regulations, 
for “motor vehicles used for the transporta 
tion of property for hire operating exclu 
sively within the limits of one or 
cities and their suburban areas.” The com- 
missioner’s question was whether or not the 
filing of insurance is an essential condition 


more 


precedent to the issuance of an exemption 
permit. 


The Attorney General stated, in part: “I 
am .. . of the opinion that those opera- 
tions qualifying under K. R. S. 281.605 (2) 
(a) are not required to meet the condition 
precedent of filing insurance as required by 
K. R. S. 281.655 in order to obtain th 
authority which is provided for by K. R. S 
281.605 (2) (a). This reasoning is further 
reinforced by the fact that K. R. S. 281.605 
(2) carries is own authorization 
to the Department to prescribe the form 
and manner of the applications which may 
be required of one desiring to bring him 
self within this provision of the Motor 
Carrier Act. K. R. S. 281.620 (1) provides 
such authorization to the Department in be 
half of all other applications under its juris 
If it were not the intention of the 
Legislature in K. R. S. 281.605 (2) to gen 
erally exclude all the other provisions of 


specific 


diction. 


the Chapter except those as to safety regu- 
lations, then it would have been surplusage 
to include in this section of the statute the 
authorization relative to applications which 
is provided, as such authorization would be 
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contained in K. R. S. 281.620.”—Opinion of 
the Kentucky Attorney General, January 13, 
1953. 


| EBRASKA—A director of a county 
“ ‘\ agricultural society may sell said so- 
ciety insurance on its permanent improve- 
ments.—A county attorney requested an 
opinion Attorney General con- 
cerning the legality of the action of a 
member of the board of directors of a county 
agricultural society in selling the society fire 
and windstorm insurance on the permanent 
improvement of the county fair the society 
owns. The county attorney stated that he 
believed such action might be in violation 
of Section 23-146, Revised Statutes of Ne- 
braska, 1943. This statute provides: “No 
county officer or county shall in 
any manner, either directly or indirectly, be 
pecuniarily interested in or receive the bene- 
fit of any contracts executed by the county 
for the furnishing of supplies or any other 
purposes; neither shall any county officer 
or county surveyor furnish any supplies for 
the county on order of the county board, 
without contract.” 


The Attorney 


from the 


surveyor 


General relied upon the 
case of Pethoud v. Gage County, 83 Neb. 497, 
120 N. W. 154 (1909) decided before 
“surveyor” was included in Section 23-146, 
where the following was said: “The sur- 
veyor is independent of the county. He 
owes no duty to the county which he does 
not also owe to every other citizen of the 
county. He has no part in the management 
of the affairs. He can aid 
no other officer of the county in the matter 
He is not 
one of the cogs in the wheel that turns the 
affairs of the county. 


county or 1ts 


of contracts or official services. 
He is simply an of- 
law to a certain class 
for the public. In is a 
county officer, but in the which 
the term is used in the section of the stat- 
utes above-quoted, he is not a county officer. 
him within the technical 
letter of the statute, but his official functions 
without its spirit and 


ficial designated by 
of work name he 


sense in 


His office brings 
leave him clearly 
purpose.” 

The conclusion of the Attorney General 
was that “a director of a County Agricul- 
tural Society, which Society is merely a 
‘quasi-public corporation’ (State v. Robinson, 
35 Neb. 401, 53 N. W. 213; See also, Report 
of the Attorney General, 1949-50, page 627), 
is neither within the letter or the spirit of 
Section 23-146, because, as herein concerned, 
such officials are clearly not county officers.” 
—Opinion of the Nebraska Attorney General, 
No. 33, March 13, 1953. 
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Pennsylvania Tightens 
Brokerage Practices 


In a 
to do 


letter to all life insurers authorized 


business in Insurance 


Pennsylvania, 
Artemas C 


tention to the loose 


(Commissioner Leslie called at- 


practices in procuring 


licenses by those writing life insurance: 


“Recently this 


evidence of 


Department has noticed 


carelessness Oo! looseness upon 
the pal of life 


and 


insurance general agents 
producer Ss 


are not licensed by their own companies 


managers, in dealing with 


who 


“We h 


of the 


ave discussed with representatives 
lite insurance industry the advisability 
permit the 
insurance 
We found 


overwhelmingly to the 


of amending our statutes to 


licensing of duly qualified life 


agents as life insurance brokers 
industry opposed 
suggestion 

‘This Department thinks it advisable to 
that 


| andl 


there be a standard practice 


ing of this so-called ‘brokerage 


business 


“Notice is 


this 


that in the 


consider the 


he rew ith 
will 


manager, and his 


given 
future Department 


general agent or branch 
company, as well as the producer, in viola 
agents’ license when the 


‘brokerage’ 


licensed as agent prior to the delivery of 


tion of our Statute, 


so-called producer iS not 


any life insurance policy to the policyholder 


New York Releases Report 
of Life Insurers’ Expenses Study 


Superintendent of Insurance Alfred J. 
I ’ 


msurance com- 


report on the 


Bohlinger has sent to every 


missioner the preliminary 


State Department Rulings 


De- 
Expenses 


first part of the New York Insurance 
partment’s study, “Allocation of 
by Life 


The preliminary 
analysis of the re sponses to the first section 
of a three-part questionnaire which was 
distributed to every life insurer licensed in New 
York. This part of the questionnaire was 
drafted to elicit factual 
the assignment of expenses, taxes and cer- 


Insurance Companies.” 


report is based on a 


information as to 


tain income items to exhibits and line items 


of the annual statement 


was initiated by 
Superintendent Bohlinger in anticipation of 
would 
authorize him to promulgate a regulation 
for the 


The department’s study 


the enactment of legislation which 


reporting and allocation of income 
and expenses of life 
Such a 


Session of the 


instirance companies, 


1953 
been 


measure was passed at the 


and has 


Legislature 


approved by Governor Dewey 


In transmitting the 
intendent, Deputy 
H Kline stated 


in the 


report to the 
Superintendent 


super- 
George 


that the 


indicate that a 


tables contained 


lack of uni- 


allocation of expenses is the 


report 
formity in the 
rule rather than the 
that while small pe this lack 
of uniformity may be explained by differ- 


methods of operation, Mr. Kline 


“é 


exception Declaring 


some rtion of 


ences im 


emphasized that a “substantial measure of 


” 


diversity of treatment still exists. 


He also pointed out that the tables show 
that the 
a given item should be assigned to 


and 


clearly companies differ as to 
whether 
lines of the annual statement 
wholly on a “kind” 
“functional” basis, or 
basis. Another conclusion 
tables: “There is 


of opinion among companies as to the 


exhibits 
wholly on a 
hybrid 
from the 
of uniformity 
proper 


expenses.” 


basis, 
upon some 
drawn 
a marked lack 
classification of 


many items ot 
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Working Out Plans 
to Cut Out Working 


A Survey of Pension Planning. 
Sibson. Clearing 
214 North Michigan Avenue, 
1953. 184 pages. $2. 


Robert E. 
House, Inc., 
Chicago 1, 


oOmmerce 


Illinois. 


Widespread interest in the establishment 
of retirement plans and their bearing upon 
personnel relations and employee morale 
makes this book one of significance and 
importance to every employer. For in it, 
the author—out of first-hand experience 
with the practical problems involved in 
pension planning and in handling them ef- 
fectively—provides a detailed, unbiased ex- 
planation .of the proper procedures for 
planning and setting up a successful em- 
ployment retirement plan. 


Right at the beginning, the author points 
out that retirement plans, including the fed- 
eral social security program, account for 
about 10 per cent of the total wage cost 
in American industry today; as such, they 
constitute a most significant element 
for employers and an important part of 
employees’ total compensation. In view of 
this fact, as well as the obvious necessity 
of meeting the retirement needs of 


cost 


super- 
annuated workers, retirement programs de- 
serve increasing attention and thought. 


Essentially, the purpose of this volume is 
to cover, in brief form, all of the important 
aspects of a pension program which should 
be analyzed and considered by those con- 
cerned with pension plans. 


Readers seeking a ready-made pension 
program or a model retirement plan will 
not either in this volume. The 
thesis of this book is that there is no single 
answer to the pension problem. 


discover 


Accord- 
ingly, the reader will find here a clean-cut, 
practical the 
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presentation of issues and 


problems of retirement planning, with al- 
ternative solutions helpfully outlined where 
appropriate. 


Timely, informative, this new book should 
be welcome to everyone involved in setting 
up a pension program, its sound financing 
and administration. The check 
list of pivotal factors to evaluate in formu- 
lating pension plans is especially worth while. 


successful 


The Heartbeat of Free Enterprise 


Business Fluctuations. Robert Aaron Gor- 
don. Harper & Brothers, 49 East 33rd 
Street, New York 16, New York. 1952. 
624 pages. $5. 

That booms follow depressions and that 
depressions follow booms is a fact, but why 
these fluctuations occur is an all-important 
question with elusive which 
economists have been tracking for a number 

So much depends on the nature 
Economists have made great strides, 
statistically charting fluctuations 
for as far back in our history as figures 
are available so that their accumulated knowl 
edge, properly used, can mitigate against 
the severity of the down-swings and the 
speculative abandonment at the peaks. 


an answer 
of years. 
of man. 


business 


Most peacetime booms end about or be- 
fore the time full employment is reached. 
Then a cyclical, expansion begins to sow 
of future depressions due to a 
Prices 
rise so rapidly that businessmen soon begin 
to distrust the continuation of the expan 
sion. They stop ordering ahead and attempt 
to reduce their commitments and inventory. 
Often a too rapid rise in the stock market 
Pes- 
simism settles on the banks, which, con- 
cerned with the prices and 
inventory, may tighten credit. Some indus- 
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the seeds 
human equation called “confidence.” 


may breed pessimistic expectations. 


increase of 





tries find that they are expanding output 
too rapidly in relation to the rest of the 
economy. These are what the author calls 
minor maladjustments, serious enough to 
This 
is where prosperity ends for the time being, 
and from that 
period of depression, a period of expansion 
and prosperity will again occur. It is this 
cycle that is the cause of the instability in 


give rise to short cyclical reverses. 


history we know after a 


our economy—something that we will have 
to live with as long as we have a free enter- 
prise economy. A business cycle is unknown 
in Russia. It belongs to our type of economy 
just as much as does freedom. The problein 
is not to end the fluctuations but to learn 
to live with them. As Roger Babson wrote 
recently, cycles are inevitable 
with human nature as it is.” 


“business 


Living with business cycles involves a 
detailed study of how national income and 
gross national product are determined. 
With knowledge of the history of the eco- 
nomic activity of each of the components, 
we will eventually learn to recognize certain 
signal flags and, following such recognition, 
we may minimize, at least, the depths of 
these cyclical fluctuations 
don, with 


Professor Gor- 
other economists, 
thinks that we will not have a depression as 
severe as that of the early 30's. 


along many 


There is still much confused thinking in 
this field. Not so long ago there was a 
debate on TV between two eminent econ- 
omists. One maintained we were now be- 
ginning a depression cycle while the other 
stoutly defended the opposite point of view 
and the didn’t know which 
to believe. If there is more than one way 


how 


audience one 


to read these statistics 


used effectively? 


can they be 
Professor Gordon’s book 
has one rule of thumb, stated way: 
“the pivotal point of economic 
change is a shift in the spending decisions 
(Babson’s human nature) of one or more of 
the main spending groups 


this 
starting 


consumers, busi- 


ness, government and foreign buyers.” 


Imagine the immense advantage to busi 
nessmen when they can recognize signal 
that warn of down-turns and con- 
versely those which warn of up-turns. 


flags 


fluctuation is re- 
quired of all majors in the course of busi- 


A course im business 


ness administration at the 


University of 
California and presumably at other large 
universities. This book was undertaken to 


meet the needs of this course. 


The heart of the book is part two—the 


detailed examination of the nature and 


Books and Articles 


ASSIGNED RISK PLANS 


An up-to-date one-page chart anal- 
ysis of automobile assigned risk plans 
now in effect in all states and Hawaii 
has been published and is ready for 
distribution, according to an announce- 
by the 
and Surety Companies. 


ment Association of Casualty 
The price of 
the chart is 15 cents and copies may 
be obtained from the association’s law 
publications editor at 60 John Street, 


New York 38, New York. 





causes of business fluctuations. The pre 
part cannot be skipped, however, 
because it provides some of the necessary 
analytical tools such as understanding how 
the economy generates a circular flow of 
income and spending and how the national 
income is measured. Part three deals with 
forecasting, questions of policy—in short, 
what can we do to keep the economy more 
stable. 


ceding 


The book is thoroughly organized and, 
with definitive and historical depth, gives 
the reader knowledge of the components 
measurement. At times the 
will be driven in despair to a 
dictionary, for certain passages of the book 
abound with Ph.D. language: 


iA cee to blend theoretical 
and empirical treatment and to synthesize 
aggregative analysis with a detailed study 
of the components which underlie the im 
” 
portant aggregates.” And: 


for economic 
students 


have tried 


“We estimate these exogenous variables 
on the whatever information is 
available, and then use the estimates to help 
determine the other endogenous variables.” 


basis of 


The author withheld no power from his 
punches. He criticizes Babson on his theory 
of periodicity in cycles. (Babson has a piece 
in a recent issue of the Commercial and 
Financial Chronicle (Thursday, February 12, 
1953) in which he says that. presumably due 
to his theory, $2,000 invested in 1901 in 
Dow-Jones stocks would amount to $1 mil 
lion “today without borrowing a penny 
This is known as Chapin Hoskins cycle 
It appears in records of barometric pressure, 
sun spots, tree rings, certain commodity 
prices and the sales of some 25 leading 
U. S. Corporations.”) He also criticizes 
Dewey, the author of a popular book which 
holds in general that business fluctuations 
are influenced by at least four major rythms 
of periodic cycles which continue to repeat 
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themselves with unchanged duration. Pro- 
fessor Gordon points out the business cycles 
are not strictly periodic and there is no 
conclusive evidence that a long wave from 
50 to 60 years existed and major and minor 
cycles can be combined in all sorts of ways. 
According to Mr. Babson, Edward R. Dewey 
is the “best living authority on cycles.” 


So, what do we know? We know that 
the cyclical fluctuation is the heartbeat of 
the free enterprise system. We know we 
must live with it. We know great econo- 
mists and universities are training men in 
the art of advising business and government 
as to how they should act throughout cyc- 
lical changes. So—if depression comes 
prosperity be far behind? 


can 


Comburology 


Fire Prevention and Protection Fundamen- 
tals. Gilbert E. Stecher. The Spectator, 
Fifty-sixth and Chestnut Streets, Phila- 
delphia 39, Pennsylvania. 1953. 744 pages. 
$10. 


Comburology, a new approach to prob- 


lems of fire prevention and protection, is 
described in a new book, based on a course 
given at New York 
ten years by the author and on his findings 


University for the last 


as a special agent and fire inspector. 


Gilbert E. 
comburology, 
study of 


Stecher originated the term 
which literally means the 
combustion, to tie together the 
many phases of fire prevention and protec- 
tion. He has 
science the 


reducing to a 
problems which firemen, in- 
spectors and engineers meet in their daily 
work, 


The book contains much data on flash 
points, ignition points, kindling points, ex- 
plosive ranges and pressures and the heat 
of combustion. In addition to discussing 
the hazards inherent in familiar substances, 
Fire Prevention and Protection Fundamentals 
also analyzes television, new chemicals, new 
electrical products and other recent indus- 
trial developments from a fire point of view. 
Atomic radiation is The book 
contains discussions of 

New means 
and fighting 


succeeded in 


discussed. 

first 
lamps as a source of ignition. 
of measuring 
fires are explained. 

Mr. Stecher has classified the various 
hazards under 21 chapter headings. He 
shows how to make a visual inspection and 
describes the qualifications and equipment 
of a fire inspector. 
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one of the 


temperatures 


After explaining the 


subject of comburology, he discusses the 
chemistry and physics of combustion. Fire, 
the author points out, is a physical and 
chemical phenomenon based on the Einstein 
theory and is best attacked from the scien- 
tific point of view. 


ARTICLES _ 


Articles of 
legal publications 


interest in other 


Insurance as a Gift . . . A Boston at- 
torney views the payment of premiums on 
a minor child by 
one “of the most attractive 
forms of gift.” Another side of the article 
looks to the determination of who may 
have an insurable interest in the life oi 
another person.—Mason, “Who Should 
Buy, Pay for and Own the Life Insurance,” 
Journal of the American Society of Chartered 
Life Underwriters, September, 1952. 


the insurance policy of 
his parent as 


Stop, Look, Listen . . . Attorneys rep- 
resenting railroad employees injured on the 
job seeking damages under the Federal Em- 
ployers’ Liability Act will find practical 
advice in this article by a member of the 
Los Angeles bar. Such cases are always 
negligence actions but the law differs widely 
from that of ordinary negligence. At- 
torneys in the field have a special responsi- 
bility, since their clients have no other 
way of obtaining compensation for injury. 
—Ennis, “The Federal Employers’ Liability 
Act,” Hastings Law Journal, Fall, 1952. 


Submission to Physical Examination .. . 
It has been almost 100 years since a plain- 
tiff was first ordered to submit to a physical 
examination. review of the de- 
velopment of the law since this beginning. 
—Draper, “Medical Examinations of Ad- 
versary Parties,” Rocky Mountain Law Re- 
view, February, 1953. 


When “in the Air Men Shall Be Seen” 
What of damages to persons and 
property on the ground resulting from the 
aircraft flight, or its ascent or descent, or 
objects dropped from the craft? The writer, 
who is chairman of the Committee on Aero- 
nautical Law, Federal Bar f 
New York, New Jersey and Connecticut, 
studies court decisions of a number of states 
and pleads “the necessity and wisdom of 
uniform aeronautical legislation.”—Eubank, 
“Land Damage Liability in Aircraft Cases,” 
Dickinson Law Review, March, 1953. 
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Here is a 


. . . 


Association of 





Who's Responsible for 
Workmen's Compensation Rates? 


Insurance companies are not responsible 
for workmen’s compensation insurance rate 
Who is? 


dustrial commissions, employers and 


levels State legislatures, state in- 
em- 
ployees are responsible according to a recent 
William Leslie, Jr., assistant 


National Council on Com- 


statement by 
manager of the 


pensation Insurance. 


Mr. Leslie, in an address to a regional 
convention of the National [ 
Insurance Commissioners, said that 


Association of 
those 
critics of compensation insurance rates who 
attempt to blame 
state insurance commissioners for rate in- 
needed to meet liberalized benefit 
payments to workers are apparently misin- 
formed on the facts. 


insurance companies Ol! 


creases 


The passage of a compensation law by a 
hirst 
pointed 


rate 
and the 
from time to time 
take of 


state legislature is the 
setting, Mr 
amendment of that law 
takes 
practical politics. 


step in 
Leslie out, 
amidst the give and 
Details of such laws are 


place 


part of the differences in economic interests 


which may arise between employers and 


employees, he said. 


“Now it should be made clear that insur- 
ance companies have no place in the resolv- 
ing of legitimate political and economic 
differences of employer and employee over 
compensation benefits which, as a practical 
matter, are insurable,” the compensation 
specialist added. “This is clearly and strictly 
a matter of public policy in each of the 
states and it should remain that way, 
from interference from any 
whether it be the federal 


ment, the 


tree outside 


interest govern- 


insurance companies, or claim 


ants’ lawyers associations If the act or 


The Coverage 


proposed amendment can be insured in a 
that is the 


industry’s 


practical manner end of the 


insurance legitimate interest.” 


Insurance Company Beats 
Imputed Negligence Contention 
\ Texas 


signed a driver 


builders’ supply company as- 
to do a venetian blind job 


The 


another employee, a floor covering installer, 


in a nearby town driver took along 
whom he was to drop off en route and pick 
trip. The 


was killed in a collision with another vehicle 


The elected to 
accept workmen’s compensation. The subro- 
gation provision of the Workmen’s Com 
pensation Act in 


up on his return second man 


widow of the deceased 


that a 
claimant may proceed at law against a neg 
ligent third party or seek compensation but 
not both. If the claimant '$ com 
pensation, the insurer is entitled to subro 


Texas provides 


choc ses 


gation rights and may enforce them in the 
name of the employee or in its own name. 
If more than the amount of compensation 
is recovered, the balance after the payment 
of costs of recovery must be paid to the 
injured employee or, as in this case, to his 
There is a two-year 
of limitations on the 


beneficiaries, statute 


action 


Both the widow and the insurance com 
pany sued the driver of the other car. Com 
both 
were found negligent and 
more than two years had elapsed between 
the date of the 
of the action 
tained that the 


the truck should be imputed to the 


plications arose in the case be: 
drivers involved 


alls¢ 


accident and the institution 
The defendant driver main 
negligence of the driver of 
deceased 
as a matter of law, 


ple ade d the 


and, in addition, he 


statute of limitations 
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PERSONS AND EVENTS 


' 
Company 


membership in the Health 
Accident Underwriters 
increased to 194 by the 
They 


Com 


and Conference 


was recently 


addition of three new members. 
American General Insurance 
Houston; Bankers Security Life 
Insurance Society, New York City 
Des Moines; General Reinsurance 


Corporation, New York City 

The new administrative assistant of the 
Life Insurers G. Mason 
Connell, Jr., oi Virginia 

A seminar on insurance will be held in 
New York City on May 12, 13 and 14 by 
the Bureau of Accident and Health U1 
(One session will be 


are: 
pany, 
and 


and 


Conterence 1s 


Ric hmond, 


derwriters devoted 


writing 
Another 


methods and pre 


to a discussion of problems mn 
hospital and surgical insurance 
discussion will be on 


cedures 


The Seventh Annual Convention of thi 
National Association of Claimants’ Com 

pensation Attorneys will be held August 
31-September 4 at the Edgewater Beach 
Hotel, Chicago, Illinois. Reservation re 

should be hotel \ 
copy of the request should go to James 
A. Dooley, 111 West Washington Street, 


Chicago 2, Ilinois 


B. N. Woodson, C. L. U., has 


\merican 


quests sent to the 


been 
(ren 
Insurance Company of Hous 
Burke Baker, was 
board Mr 


direc 


named president of the 
eral Lite 
ton His predecessor, 
elected chairman of the 
Woodson was tormerly 
National 


Underwriters and the Life Underwrite: 


managing 
tor of the Association of Life 


Training Council 


The committee on nominations of the 


National 


writers 1S 


Association of Life Under 
seeking recommendations 
nominees for officers and trustees of the 


The 


submission to the 


names are needed for 
Sixty-fourth Annual 
\ugust 24-28 


leaders 


association 


Convention in Cleveland on 


All state local 


and association 


Che $20,000 judgment against the detend 


ant was affirmed by the Texas Court of 


Civil Appeals at Amarillo in Buss v. Robison, 
CCH WorKMEN’'s COMPENSATION LAW Ri 

ports § 1137 The court ruled that the two 
year statute of limitations did not begin to 
run until either the workmen’s compensation 
had liability or had been 


insurer assumed 
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throughout the country are being urged 
to screen members and submit names to 
NALU. Walter N. 


is president of this year’s 


fill top positions ot 
Piller, C. L. U., 


committee on nominations. 


The Corporation Commission of the 


Bureau of Insurance of Virginia will 
hold 
1 \ - 
amendments to the Virginia Fire Safety 
May 19, The 
vill begin at 10 a. m, in the court room 
of the 


building 


a hearing in reterence to proposed 


Regulations on hearing 


commission in the state office 


at Richmond. 


Election of three new member 


the Prudential 


com 
Insurance Com 
Britain, the Hudson 


New York and 


Company of 


panties 
pany of (Great 
Insurance Company of 

the Skandia Insurance 
Stockholm, Sweden 


in the Association of Casualty and Surety 


bring membership 


Companies to 115, an all-time high, ac 
cording to J. Dewey Dorsett, general 


manager of the association 


\ special meeting of the Committee on 
National 
Mutual Insurance Agents 
has been called for May 16 by President 
John H. Kroll, to explore the problems 


presented by the 


Compulsory Insurance of the 


Association of 


automobile accident 


situation which give rise to demands for 


compulsory insurance and unsatisfied 
The 
meet jointly with a group from the New 
York State Association of Mutual Insut 
Agents. The meeting will be held 


Hotel Statler in New York City 


The Safety Alumni of New 
York University, a recently organized 
group, has chosen Donald C. Whytock, 
Atlantic Mutual 
Company, as its presi 
The 21 alumni of New 
Safety 


formed the organization 


judgment laws committee will 


ance 


at the 


Center 


safety engineer for the 
Insurance 
dent 


versity’s 


first 

York 
Education 
ple de d 


support or accl 


Uni 
Center ror 
who 
themselves 10 work for 
dent prevention groups and agencies 


hable On the 
negligence, the 


adjudged 
puted 


que stion of im 
that the 
decedent and the truck driver were not joint 


court said 


venturers because they had unrelated jobs, 


each was in control of his respective job 
and, therefore, the negligence of the truck 
driver that of the 


decedent. 


was not. vicariously 
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Newest Cabinet Member 
Describes Her Job 
Mrs Hobby, Secretary of 


Health, Education and Welfare, described 


function of the newly 


Oveta Culp 


the organization and 
created department In an 


to the 


April 23 address 
Employ 
The 


Constitutional 


President’s Committee for 
Phy 


cabinet member cited the 


ment of the sically Handicapped 


lady 


mandate to the federal government to 


“pro 


mote the general welfare” and pointed out 


that, until now, efforts to obey it have re 
sulted in “a somewhat haphazard growth 


of agencies, without enough coordination 


responsibility 


Health, 
explained, the 
on all the duties of 


or centralized 


“Under the Education, 


name oft 
W elfare ag she 


partment will “carry 
t 


and new de 


he former Federal Security Agency 


purity ot protecting 


and promoting 


11 ts spe 


cial responsibilities to education, rehabilitat 


ing the handicapped, administering 
security payments t 


assistance ti 


the blind 


‘It vill conti 


the human side of government For it is 


ssentially a department of human resources 


‘| should like 


department. It 


to tell you something abo 
new affects in a vital 
American citi 
carried out throug! 
Social Security 
Administration, the United Public 
Health Service, the Food and Drug Admin 
istration, the United States Office of Education, 
and the Office of Vocational 
In addition, 


the lives of millions of 


zens. Its functions are 
five major constituents—the 


states 


Rehabilitation 
we have financial responsibility 
Federally-supported corporations 
here in Washington; 
Deaf, ; 


4 
the only col 


for three 
Howard 
Columbia Institute for the 


W ashington, 


lege for the 


University, 

so in 

which includes 

deaf in the l; 

for the Blind, in Louisville, 

which prints Braille books 
We also supervise Saint Eliza 


beth’s Hospital, the large 


world; the Amert 
can Printing House 


Ke ntucky, 


publications 


and 


mental institution 


Columbia 


Health, 
is responsible for the 
$4 billion 


here in the District of 


“The Department of 
and Welfare 


ment annually 


Education, 

disburse 
ol over 
“Of that amount 2 billion 
Old-Age and 


ance payments financed by “Social Security 


300) million 


Survivors Insur 


represents 
billion $700 million represents 


taxes and $1 


The Coverage 


appropriations for a great variety of health, 
education, and welfare programs 


“The 


and 


Department has 37,000 employees 


over 800 points of contact with the 


‘These regional 
offices to the 
between the doctor in the 
Public Health Servic« 


patient. 


public. points range from 
person relationship 
United 


Hospital and an out 


person to 


states 


The implications of our programs 


reach every individual in the United States 


sometimes several 
Many of the Na 


pressing domestic pre 


in at least one, and in 


areas of the Department 


tion’s most »blems are 


ours to aid in solving 


Football Player Wins 
Compensation Fight 


As student, football player and laborer, 


at a Western 


v kind of triple threat 


a young man ulliversity poses 


vhich may ot 


ay t affect the current 


de-emphasis of intercollegia hletic 


Vvement tor 


com 
petition im our institution Y higher 


Ing The 


yractice in 


le arn 
football 


st his play-for-pay 


lad was hurt in 
April, 1950, lo 


spring 


rkimen s compel 


it, and persuaded the 


s, demanded 


sation, 
Supreme Court 
make the award k on 


Denver 


SATION 


Colorado to 
\pril 0 this vear in Unive 
Vemeth, CCH WorKMEN’'s ( 
¢ ] »]2? 


trial commissioner had 


LAW Report Previously, indus 


claim, 


appro 


and a lower court agreed 


The case is unique Che school paid the 


player $50 a month for work done on tennis 
courts and subtracted $10 a month for meal 


furnished student cafeteria In leu 
of cash for housing, the player fired the 


build 


stud nts were 


and cleaned sidewalks at the 
Many 


employed by the school on 


furnace 
ing in which he lived 
various jobs, 
but they were paid on an hourly basis. The 


player was paid monthly 


When the back injury made it impossible 
for him to either work or play football, the 
that 
the school as a football player and that his 


of tl at 


boy contended he was employed by 


injury arose out of and in the 


course 


employment 


The university pleaded futilely that it was 
engaged in the field of education and 
with 


within the purview or 


solely 
tl students was not 
intent of the Work 
Act: that the 


and not in the 


at its relation 


men’s Compensation employ 
ment was casual 
the trade, 
tion of the 


course ot! 


business, profession or occupa 


and that the award 
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contravened policy On the latter 


( mse] t the school said 


“If the award is allowed to stand, the 


more than 800 students who are presently 


being assisted to obtain their education at 


the Uni 


versity must seek work else- 


ere oT their education.” ‘The court 


quit 
replied that “we 
this 
plication of the Workmen’s Compensation 


are at a loss to see where 


anything in record requiring the ap 


law to [the] situation in any way 


contravenes public policy.” 


On the question as to whether the student 


was a casual employee, the court said 


“Higher education in this day is a business, 
and a big one, The University with 
its ten thousand students has, as the record 
hundreds of jobs for students and 
\ student employed by the 


duties, not 


cise lose i 
non-students 
University to discharge certain 
a part of his education program, is no dif 
who is taking no 
Work 
Plain 


Workmen’s 


intended to 


ferent than the employee 
course of instruction so far as the 
men’s ( ompensation Act is concerned 


tiffs in error claim that the 


l 
Compensation Act 


Was not 
apply to students having part-time employ 
This interpretation of the Act would 
Act for the school 
and not for a part-time assistant, who 
a student. We 
intent of the 
passing the Act It 
that there 
Workmen's 


than to 


ment 
result in coverage by the 
janitor, 
also happened to be 
that 
Assembly in 


cannot 
believe such was. the 
Creneral 
contended 


cannot logically be 


is any purpose of thi Com 


pensation Act other protect all 


workmen, save those specifically excluded.” 


The court discreetly avoided any comment 
of furnishing financial aid to 
athletes, but it did point out that the player 
“at the 
ploy of the University, was upon his employ 


on the practice 


time of his injury was in the em 


er’s premises, occupying himself consistently 
with his contract of hire in a manner pet 
taining to or incidental to his employment.” 
It added: “He apparently had the physical 
ability aptitude for football, and the 


hired him to perform 


and 
University work on 
the campus, and as an incident of this work 


to have him engage in football.” 


The Quick and the Empty-Handed 


The sleek route from sunny 
Miami to Detroit didn’t quite make it. Im- 
penetrably bad weather forced the big ship 
down at Akron, The grumbling passengers 
were herded into a bus to complete the trip. 
One of the was further 
venienced, His baggage was lost in the shuffle. 


356 


airliner en 


travelers incon- 


The loss was duly reported to the airline 
Detroit. The 
New 


Satistaction 


claim 
York office. His 
appear to 
about 20 
after the loss occurred, he brought suit in a 


office in passenger’s 
was referred to the 
efforts to get have 


been ignored. Finally, months 


Miami court. 


First, 
asked for and got a default 


Some legal mumbo jumbo ensued 
the passenger 
judgment against the airline, when its coun- 
sel failed to appear at a scheduled hearing 
The next day counsel pleaded that its ab 
had and asked 
that the default aside, A 
week later this was done, after the airline 
made that 


sence been “inadvertent” 


judgment be set 
admissions of fact appeared to 


cinch the passenger’s case. 


Then the airline fired its big gun. There 
was filed in the case the Local and Joint 
Rules Tariff 
authorized by the Civil 
governing 


ported 


Passenger relating to rules 


Aeronautics Board 
and 


points in different 


passengers baggage trans- 


between states. 


The rules provided that liability for baggage 


be limited to a certain amount unless a 


higher value was declared and a_ special 


charge paid. The decisive point in the rules 
that no 


“unless notice 


was action could be maintained 


of the claim is presented in 
writing to the general offices within 
30 days 


menced within one year. 


and unless the action is com 


The passenger’s case had two weaknesses 
He did not present his claim to the proper 
office 
did not file his action within one year, His 
timely 


within the prescribed time, and he 
presentation of his claim to the De 
troit office gave him some ground to save 
the first The 
limitation, however, appeared in 
surmountably fatal, until his counsel devised 


an ingenious theory to circumvent it, The 


his case against objection 


one-vyeat 


baggage was lost, the plaintiff maintained, 
Akron to Detroit 
This part of the journey, he said, was com 


on the bus trip from 
pleted under a separate and entirely differ 
ent contract than the contract for the air 
of which the tariff, containing the 
‘Therefore, 


limitation did 


journey 
one-year limitation, was a part 
he contended, the 
not apply to him 


one-year 


The Florida Supreme Court did not agree 
with the passenger’s interesting theory. In 
Migoski v. Eastern Air Lines, Inc., 3 Avi. 
18,139, decided March 10, 1953, the court 
upheld the denial of recovery to the pas- 
senger, There was only one contract, the 
court said, and the bus ride was not 
divorced from the 


IL J— May, 1953 


“a new 
undertaking completely 





original ract of carriage originating 1 


1 
1 
i 


. 
Miami termini were Miami an 


Detroit an vere not altered by the ne 
cessity 
ot bad 


be 


cumstance 


Disposin a straw-clutching point by 


the oning passenger, the court ¢ 


cluded petitioner insists 


: ' ' 
the rules shou not be invoked to d 


his claim because, after all, he substant 


mmplied wit] heir requirements 
believe unsound 
Detroit been 


ly no semblance 


omce 


adherence rerequisite that action 


be brought it] one year Summarizing 
the merits 


contract, not t 


perfect | 


dispute, there was one 


and petitioner did not 
9 


his claim under it 


Give the Lady What She Wants 


Can a will be used to change life insu 


beneficiaries? Yes, said a Texas court 


recent Cas¢ 


The testat named his 


beneficiary his three life insurance 


containing the 


statement: “‘Each of these three 


cies in a il] following 
policies is 
being made pavable solely to my wife. This 
identification 


to be con 


information is given for the 
of my life insurance It is not 
ot my estate 


The ‘licies involved contained no desis 


nation of any method for making a chang: 


of beneficiar\ Since a change of benefi 


} 


clary nalne | 1! tiie polici S could be mace 


by the ins during his lifetime, it was 


permissible r the 
by I The third wife got 

thton, CCH Trt 
rs ¥ 45,402 
No. 10,074 


testator to make 
chang 
money in ! v, &re 
‘Texas 
(1952) 


AND ESTATI AW REPpOR 


\ppeals, 


There’s Nervous Strain and Fear 
in the Wild Blue Yonder 


Living anywl near an airport 


iavVS 18 TU 


Besides the noise, 


can and do lrown out the loudest 


versation, or the interference with radio and 


television 1 there is sometimes actual 


if 
who lives next door to an airport, one whose 


house is only 300 feet and directly 


ijl line 


tale of such a citizen who together with ten 


irom 


| 


with a busy airstrip. This is the sac 


The Coverage 


hbors recently tried 


other grou 


to enjoin the use of a runway vned by the 


\rizona 


City of Phoenix, 


The complainants all lived outside but 


near to the city limits Lhe was 


new About wh ere 


The folks 


airstrip 
made daily 
themselves unable to get 


used to the overhead activity Powertul 


engines Warming up were so noisy that sig 
about the only means ot! 


language Was 


communication possible and clouds of dust, 
wind was right, got into eves, ears 
the dirt 


laundry 


when the 


and throats Possibly even worse, 


enraged the ladies whose drying 


and carefully dusted furniture it violated 


All this, the 


nuisance and a 


plaintiffs said, constituted a 


thei 
: vice nce 


taking of property 
Was intro 
and taking 


vibration, 


without compensation 


duced to show that the nuisance 


was the consequence Of noise, 


bright lights and dust resulting from the 


operation of the runway. Relief was asked 


in the form of a permanent injunction re 


Straining the use of the runway, and dan 


ay lor permanent injury property 


ror personal myury caused 


Money 


and nervous 


strain, fear and inconvenience damages 


sought totaled $117,500 


The trial 
nesses testified, and more than 50 exhibits 


admitted Phe 
1,188 


long ‘ ) 1 wit 


Was 


re porter’s 
Result The 


the defendant City of 


were transcript 


covers pages jury re 


turned a verdict for 


Phoenix “against each and all plaintiffs and 


judgment was thereupon entered 
" 


ance with the verdicts 


The losers lost no 


trial 


specifying, among other 


reasons, 


the court had erred in instri 


prejud 


apparently 


cting 


In a mannet icial to the 


‘The court, admitting 


iad so erred, granted the motion ior a 
had l ted tl t 


trial ne city appealed, contending 


turt Was wrong I erTrot 


in its Own instructions 


The Suprem« Arizona put the 
issue tc rest on 
City of Phoentx v 
arrived at the 
“that the law 
induced 


must he 


April by its ruling in 
Harlan, 3 Avi. 18,156. “We 


om Opinion 


conclusion, the 


stated, points which appar 


ently the court to grant the new 


trial decided in favor of the de 


fendant The learned trial court 
instructed the jury than his 


indicates, We hold that it 


error to grant a new trial.” 


more cot 
rectly later 


judg ment 


little in the 
The 


their 


‘There is 
the plaintiffs court s: 


ing about complaints 





is not a wrong which may be described 


by an exact definition;” said Justice Udall 


for a unanimous court, “it involves a bal- 
ancing of the respective rights of the parties 
The plaintiffs asked and were granted in- 
structions defining their rights. The ques 
tioned instruction is merely the other side 
of the coin, i.e., the rights of the defendant 


are stated.” 


Insurance in Belgium 


The following résumé of the insurance in 
dustry in Belgium was prepared by the 
Staff, Office of International 
Trade, United States Department of Com 
merce, Washington, D. C 


Insurance 


In Belgium the operations of insurance 
companies are supervised by the Ministry 
of Labor and Social Insurance. Supervision 
is apparently limited under existing legis 
lation to life insurance, workmen's 
pensation insurance and automobile third-party 
liability insurance. However, insurers trans- 
acting both and unsupervised 
branches are furnish to the 


sheets 


com- 


supervised 
required to 
annual balance 
business in all branches. 


ministry covering 


their 


The Life Supervi- 
sion Act of June 25, 1930, governs opera- 
tions in that Companies wishing 
to write life insurance are required to have 
a minimum capital of five million 


Assurance Companies’ 
branch 


Belgian 
francs (one fifth paid in) and to make a 
qualifying deposit of 500,000 francs. This 

by a 
sum equal to 5 per cent of total premium 
income; this compulsory 
when the deposit reaches a sum equal to 
3 per cent of premium reserves. The act 
also contains provisions relating to setting 
up mathematical profit-sharing, 
policy conditions, investments, bookeeping, 


initial deposit is increased each year 


increase 1s not 


reserves, 


etc. Life insurance against war risks is for- 
bidden. During 1950 life insurance 
reportedly sold by 81 companies, of which 
4% were Belgian and 33 were foreign. Indi- 
vidual life insurance in force in Belgium at 
the end of 1950, excluding group life, re- 
portedly totaled 43,295,274,000 Belgian francs 
made up of 3,294,808 policies, compared 
with 35,148,083,000 francs, made up of 
3,166,232 policies at the end of 1948, The 
1950 total included 720,364 ordinary life 
policies amounting to 33,518,940,000 francs 
and 2,574,444 industrial life policies amount- 
ing to 9,776,334,000 francs. The 1948 total 
consisted of 614,903 ordinary life policies 
amounting to 26,828,816,000 francs and 
2,551,329 industrial life policies amounting 


358 


was 


While 


included in the 


group life 
above 


to 8,319,267,000 francs. 
insurance is not 
figures, some idea of its significance may 
be indicated by the fact that, at the end 
of 1947, the latest year for official 
regarding group 


available, almost 36 per cent of total life 


which 
statistics insurance are 


insurance in force in Belgium was some 


form of group life. 


Consolidated over-all insurance statistics 
and results of insurance company operations 
in Belgium in the various branches of insur- 
available. Consequently, the 
following data have been taken from un- 


About 500 insurance com- 


ance are not 


official estimates 
panies are said to be operating, some 300 
of which are foreign insurers represented 
in Belgium through branch offices and local 
agents. More than half of the foreign in 
surers are British, French or Dutch, and the 
rest are from some 20 countries in every 
part of the world; 11 United States com- 
panies are reportedly operating in Belgium, 
all of them nonlife. At last report it was 
estimated that from 25,000 to 30,000 persons 
were employed as agents and brokers. Total 
premium income of all private insurance 
companies in all branches of insurance has 
been estimated at about 3,500 million francs 
a year. 


Automobile third-party liability insurance 
is controlled by the Executive Order of 
November 14, 1947, which co-ordinates all 
pre-existing legislation on the subject. Bel- 
gian insurers are required to have a minimum 
capital of five million francs (one fifth paid 
in); foreign insurers are required to appoint 
an authorized representative in Belgium 
All insurers must maintain a deposit of 
250,000 frances in approved securities, al- 
though the deposit is reduced to 100,000 
francs for insurers which do not transact 
In addition, 
premium and loss reserves must be main- 
tained in Belgium, no credit being granted 
to ceding insurers for reinsurance placed 
with foreign reinsurers. Under the law, 
alio, a standard policy form is prescribed 
which third parties direct 
right of action against insurers. Insurance 
is compulsory for trucks, busses and taxi- 
cabs, but not for private car owners. Pro- 
posed legislation would introduce 
compulsory insurance for private car owners 
Jelgian 


insurance on passenger busses 


allows injured 


which 


has been under consideration by the 
Government. 


Workmen’s compensation insurance legis- 
lation requires that have a mini- 
mum capital of ten million francs (one fifth 
paid in) and from one 


insurers 


make deposits of 
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HARLES TYE TO SPEAK AT CONFERENCE 


problems of insurance 
studied at 


University of 


Management 
will be 
institute at the 
May 19-22. 
Charles W. Tye, trequent contributor 
to THE INSURANCE LAW JOURNAL (see “A 
Report to the 306) and 
tax counsel, Royal-Liverpool Group, New 
York City, 


agencies a four-day 


Illinois 


Reader,” page 


will be one of the speakers 


million to ten million francs, depending on 
the amount of business done. Further, in addi- 
tion to constituting premium and other re 
Serves in a specified manner, insurers are 
required to set aside annually at least 5 per 
cent of workmen’s compensation insurance 
profits to build up a special reserve, until a 
fund of one million is reached. Al 
though insurance 
is not 
servants), employers are responsible by law 
f employees 


irancs 
workmen's compensation 


compulsory (except for domestic 


for the who 


incur 


compensation ot 


injuries or diseases in the course ot 


employment or are injured on the way to or 


from work. Employers may assume these 
risks themselves by paying a specified sum 
each year into a government guarantee fund 
which is 


case an employer cannot meet his obliga 


maintained to assure payment in 


tions. Where insurance is carried, injured 
workmen have the right to recover directly 
from the 
men’s compensation policy, a “tiers” 


insurer. In addition to a work 
policy 
is frequently issued to cover the third-party 
liability of the employer. In effect, a “tiers” 
policy is the same as an ordinary third 
party liability policy, except that the 
premium is based on total payroll. It is ap- 
parently regarded as an adjunct to the 
workmen’s compensation policy 


Crop and livestock insurance in Belgium 


are provided by various private and co 
Three pri- 
vate insurance companies repertedly write 
nearly al] the hail insurance 
surance is sold by a organization, 
called the three 


insurance companies and by about 750 small 


operative insurance institutions 


Livestock in 
farm 
Boerenbond, by private 
mutual livestock insurance companies which 
are subsidized by the government, Legis 
lation was proposed in 1946 to replace these 
government-ad- 


mutual with a 


ministered livestock insurance scheme, but 


companies 


the legislation was not enacted 


Export credit insurance is sold by a gov 


ernment institution, L’Office Nationale de 


The Coverage 


The program will take up fundamental 


principles of management, personnel 
management, sales techniques, advertis- 
ing and public relations, and tax prob- 


lems 


Special sessions will consider writing 
of letters and reports, public speaking, 
records and 


management, agency cost 


agency continuation 


Che 


nonconvertibility 


Ducroire othce provides imsurance 


against and nontransfe1 


ability and, with respect to contracts of 


Belgian exporters with foreign governments, 
also insures against the risk of nonpayment 


generally. Ordinary commercial credit in 


surance against the risks of insolvency 1s 


sold by one private insurance company 


which has a 


reinsurance arrangement with 


le government 


Belgian law provides for an extensive sys 
tem of social insurance applying to almost 
Social 


penditures, according to one estimate, amount 


all employed persons security ex 
to about 4 per cent of national income and 
about 14% per cent of the national budget 
Sickness, unemployment, old age, invalidity 
and premature death insurance are included 
An act of March 27, 1951, 
butions for manual workers at 22% per cent 


which the 


has fixed contri- 


; 


ot wages, of worker pays 8 per 
cent and the employer 14% per cent 
tributions for salaried employees are slightly 
higher 
part ol 


Irancs a 


Con 


No contribution is payable on that 
Wages or 
month. These contributions are 
paid by employers to the National Social 
Security Office which is a part of the Minis 
try of Labor and Social Insurance. In 1949, 
estimate, contributions 
trom employers and employees totaled about 
15 billion francs; 


salaries exceeding 5,000 


according to one 
in addition a government 
subsidy of about seven and one-half billion 
was paid. Belgium has entered into a net 
work of international social insurance agree 
ments with most of Western Europe. These 
agreements were adopted to facilitate mobility 
of labor among the countries involved For 
example, under the general agreement of 
December 3, 1949, signed by Belgium with 
Luxembourg, and the agreement of January 
19, 1951, with France and Italy, nationals 
of these countries are entitled to equality 
of treatment under the 
force in the 


social insurance 


laws in respective countries 
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MONI LOE IOS, 


5 | Selected Decisions — 
from All Jurisdictions 


Se 


NEGLIGENCE 
Cases Involving Negligence, 


as Reported by CCH NEG- 
LIGENCE REPORTS 


Air Force Investigation Reports 
Held Privileged 


The United States Supreme Court de- 
cides that the government validly with- 
heid its investigation reports because 
these matters were privileged under 
Rule 34. 


The decision of the Third Circuit in this 
case (20 NeGciicence Cases 395) was di 
gested in this department in the May, 1952 
JourNAL, It will be remembered that three 
widows brought suit against the United States 
under the Federal Tort Claims Act for the 
death of the husbands, who were civilian 
flight of a B-29 bomber 
The decedents had been employed as en 
private organizations 
in the research and development of 
tronics equipment being tested on this flight 
The B-29 crashed and the plaintiffs’ hus 
bands were among those killed. The three 
suits were consolidated for trial. The plain- 
tiffs moved, under Rule 34, for the produc 
tion of the Air 
investigation report 


observers on a 
gineers by involved 


elec 


Force’s official accident 
and the statements of 
the three surviving crew members, stating 
their reason for this motion to be the fact 
that the Air had control 
of the investigation. The district court held 


this to be good cause and, upon the govern 


Force exc lusive 


ment’s refusal to produce these documents 
that they 
ordered 


claiming were privileged against 


disclosure, production of the re 
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quested papers for examination by the 


court 
The court said that by this examination it 
would determine whether disclosure “would 
violate the Government’s privilege against 
disclosure of matters involving the national 
or public interest.” The government 
tinued its refusal to produce the 
and the district court awarded the judgment 


to the plaintiffs. 


con- 
papers 


The Third Circuit affirmed this judgment, 
that “to hold that the 
executive department [the Secretary of the 
Air Force] of the Government in a suit to 
which the United 
conclusively determine the 
claim of privilege is to abdicate the judicial 
function and permit the executive branch 
of the government to infringe the independ- 
ent province of the judiciary as laid down 
by the Constitution.” 


‘ y head Some 
Saying head of an 


States is a party may 


Government's 


The Supreme Court reversed these deci 
with this “We have had 
broad propositions pressed upon us for de- 


sions language: 


cision. On behalf of the Government it has 
been urged that the executive department 
heads have power to withhold any docu 
ments in their custody from judicial view 
if they deem it to be in the public interest 

Respondents have asserted that the 
power to withhold documents 
was waived by the Tort Claims Act. Both 
positions have constitutional overtones which 


executive's 


we find it unnecessary to pass upon, there 
being a narrower ground for decision 
Touhy v. Ragen, 340 U.S. 462 (1951); Rescue 
Municipal Court of Los An 


549, 574-585 (1947) 


Army et al 
geles, 331 U.S 


“The Tort Claims Act expressly makes 


the Federal Rules of Civil Procedure appli 
cable to 


The judgment in this case imposed 


suits against the United States 


liability upon the Government by operation 
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to produce docu 
Rule 34 com 


matters ‘not 


refusal 
Rule 34 


pels production only of 


ot Rule 37, for 
ments under Since 
privi 
whether 
a valid claim of privilege 
the Rul We hold that 
that, therefore, the 
jected the United liability on 
terms to which Congress did not 
by th Act.” 

In amplification of this rather terse ruling, 
the Court 


leged,’ the essential question 1S 


there was under 
was, 


below 


there and 


judgment sub 
States to 
consent 
‘Tort Claims 
made this interesting analysis 
“In the instant case we cannot escape judi 
that time of 


preparation for national defense 


cial notice this is a vigorous 
Experience 
in the past war has made it common knowl 
edge that air power is 
potent weapons in oul 


that 


one of the most 


scheme of defense, 
and newly developing electronic de 
vices have greatly enhanced the effective 
use of air power. It is equally apparent 
that these electronic devices must be kept 
secret if their full military advantage is to 
be exploited in the national interests. On 
the record before the trial court it appeared 
that this occurred to a military 
plane which had gone aloft to test secret 
electronic equipment. 


accident 


Certainly there 


a reasonable danger that the 


was 
accident in- 
vestigation report would contain references 
to the equipment which 
was the primary concern of the mission. 


secret electronic 


even with this information 
before him, the trial judge was in no posi- 
tion to that the report was 
until there had been a formal claim 
of privilege. Thus it was entirely proper 
to rule initially that petitioner had shown 
probable cause for discovery of the docu- 
ments. Thereafter, when the formal claim 
of privilege was filed by the Secretary of 
the Air Force, under circumstances indi- 
cating a reasonable possibility that military 


“Or course, 
decide privi 


leged 


secrets were involved, there was certainly a 
sufficient showing of privilege to cut off 
further demand for the documents on the 
showing of necessity for its compulsion that 
had then been made.”"—U. S. v. Reynolds 
United States Supreme Court. March 9, 1953. 
1 NEGLIGENCE CASEs (2d) 850. 


Storekeeper Liable 
for Customer's Injury 


The Michigan court follows the Restate- 
ment of Torts and rules that a business 
visitor is not required to be on the alert 
for dangers but may expect adequate 
warning. 


This case hinges on whether the plaintiff 


was guilty of contributory negligence or 


Negligence 


from her 
home Flint. 
During the drive to Fiint, the plaintiff had 
noticed that it day. The 
plaintiff and her entered the 


not. The plaintiff had traveled 


town to defendant’s store in 


was a very windy 
sister-in-law 
through the regular tront 
testihed that she 


door at the side of the 


dete ndant’s store 
door. The 


noticed that an exit 


in-law 


sister 
had been blowing back into the store 
and had struck 
had 
the plaintiff was so engrossed in shopping 
that she tailed to 
The sister-in-law did not 
tion to the 


store 
the wall several times. She 
irritated by the wind. However, 


been 
notice anything amiss 
this condi 
While the 
plaintiff was standing in the are made by 
the exit door, a strong blast of wind blew 

that the plaintiff was 
struck, knocked down and severely injured 
There warning 
There was evidence that 


bring 
plaintiff's attention 


the door open so 


were no signs present. 
there had been a 
check or retarding device on the door, but 
that it had been removed prior to the time 
There was further evidence 


had 
door 


of the accident. 
that 
mented on the 


the defendant’s employees com- 
banging of the The 
defendant appealed from a verdict for the 
plaintiff, contending that the plaintiff was 
guilty of contributory negligence as a mat 
ter of law in failing to take notice of the 
very strong wind and the banging of the door 

‘| he 
the defendant’s contention and affirmed the 
lower court’s judgment with these remarks: 
“The law is well stated in the comment to 
section 343 of the 


reviewing court found no merit in 


American Law Institute’s 
Restatement of the Law of Torts as fol 
lows: ‘d. .What Visitor Entitled 
to expect, A business visitor is entitled to 


Business 


expect that the possessor will take reason 


able care to ascertain the actual condition 
of the discovered it, 


either to make it reasonably safe by repair 


premises and, having 


or to give warning of the actual condition 
and the risk Therefore, 


a business visitor is not required to be on 


involved therein. 
the alert to discover defects which, if he 
were a bare -ficensee, entitled to 
nothing but known 


expect 
defects, he 
This 
whether 


notice ot 
might be negligent in not discovering 
determining 
guilty of 


is of importance in 


the vistor is or is not contribu 
tory discover a 


whether 


failing to 
defect, as well as in determining 
the defect is which the 

should believe that his vistor 


negligence in 

one of possessor 
would not dis- 
cover and as to which, therefore, he must use 
Spear 
Michigan Supreme Court. De 
1952. 1 NEGLIGENCE ( (2d) 


reasonable care to warn the visitor.’ 
v. Wineman 
cember 9, 


792 


ASES 
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Wife's Action 
for Loss of Consortium 


The Florida court decides that a wife has 
no right to maintain an action for loss 
of her husband’s consortium because the 
legislature has not seen fit to remove her 
common law disability. 


Does a 


the loss of consortium against a person re- 


wife have a cause of action for 
sponsible for injuries to her husband? This 
first 
Court remarked, although 
held that a husband 


clearly has such a right 


question was one ot impression, the 


Florida Supreme 


it has been 


frequently 
when the situation 


is reversed 


Asa 
its investigation of this problem, the court 
cited Florida Statutes Annotated, 
2.01: “The and 


England which are of 


tarting point from which to launcl 


section 


common statute laws of 


a general and not a 
exception hereinafter 


local nature, with the 


fourth day of July, 
this 


statutes and com 


mentioned, down to the 
1776, ar¢ declared to be of rOorce in 
state; ovided, the said 
with the Cor 

Vs ol “nited States and 


|evislat of this 


On lot inconsistent 


State 


The wit | ( ht this action admit 


that at common law she would not have 

ht 1 maintain the action that she 1s 
here seeking to enforce but cited two cases 
in support of her views. The 
tant of these is //ttaffer v. Argonne Company, 
18 NeGuiGence Cases 219, 183 F. (2d) 811 
‘A Report to the Reader” in 


he JOURNAL) Of 


more impoi 


(discussed in 
Tt 


said “However, the 


principal reason following 


the Hittafler case is that, as we 


prevents us 
understand 
the language used, the Court in that case 
admitted that the law ill 


law jurisdictions 


as pronounced in 


doe Ss not 


common recoy 


nize a cause of action by a wife to recover 


for a loss of her husband’s consortium but 


that Court considered the reasons given for 
‘specious and salla 
cious’ consequently that Court 
follow the common law We do not feel 
that we are that independent of the 
h of Government.” 


this rule of law to be 
refused to 


Legis 
lative bran 


court: “Our Stat 


It was stated by the 


utes have gone far in relieving the disa 
bilities of 
that the law 


upon an exact parity.” 


decided that the 
for loss of her 


coverture but it cannot vet be 


said places the husband and 


wile 


The court wife had no 
husband’ 


* | he cot 


cause Of action 


consortium with this language 
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mon law has been adopted by legislative 


act. It 
by legislative 


has been modified to some extent 
acts, Ii 
desirable in the public interest, 
should come 


illustrates the 


further changes are 
the changes 
legislation. This 
such a rule and 
strict adherence to it.”—Ripley v. Ewell 
Florida Supreme Court. November 14, 1952 
1 Neciuicgence Cases (2d) 613. 


Irom 
wisdom of 


case 


Swimmer’s Negligence in Dispute 


The district court erred, rules the Fifth 
Circuit, in dismissing the plaintiff’s case 
because it could not be said with reason- 
able certainty that the plaintiff would not 
prove facts entitling her to relief. 


The district court dismissed the plaintiff's 
that it 
The plaintiff 
was seriously injured when she struck her 


amended complaint on the ground 


did not state a cause of action 
following 


head on an underwater swimmer 


from the low board in the defendant’s 


a dive 
swimming pool, This submerged swimmer 
‘The 
defendant 
othet 


was in the area reserved for divers 


amended complaint harged the 


vith negligence for, among things 


failing to maintain a lifeguard to prevent 
swimmers from entering “the portion of the 


pool reserved for divers.” 


As the accident took place in Florida, the 
reviewing court referred to the Florida law 
relating to the operation of public resorts 
McKinney v. Adams, 68 Fla. 208, 66 So. 988, 
was cited thus: “All of these precautions 
| proper 
be duties of the 


supervision and rescue facilities] may 
of the place 
public if the 


stances make such precautions reasonably ne 


operator who 


offers its use to the circum 
essary or expedient for the safety to those who 
use the waters in the customary way.” 


In re versing the district court’s action the 
rule of pleadings in 
was different from that 
of Florida. De Loach v. Crowley's, Inc., 128 
F. (2d) 378, this statement 
which the court reliel: “Under the 
Procedure a consists not in the 
which the 
pleadings furnish the basis. Cases are gen 
be tried on the proofs rather than the 
Applying 


court here stated the 


the federal courts 
contains upon 
Rule Ss ot 
Civil 
pleadings, but the 1¢ . for 


erally to 
this rule to the facts of 


“It cannot be 


pleadings.” 
the instant case, the court said 
said with reasonable certainty that no facts or 
circumstances might be proved by the plain 
tiff to justify the granting of relief.’—Des 
Isles v. Evans et al., d. b. a. Sea Gull Pool « 

United States Court of Ap 
peals for the Fifth Circuit. December 17, 
1952. 1 NeGcuicence Cases (2d) 643 
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LIFE 


Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Assured’s Death 
Not Necessarily Suicide 


In order to avoid paying double indem- 
nity, the insurer must, the Arkansas court 
rules, repel all reasonable theories that 
the assured’s death occurred in any way 
except suicide, 


\ mode 


shot to death in his au He was in 


rately weal was found 


a slumpe: ting the driver's 


wheel. His hands 


his lap with a rey 


steering 

1 

< oOlvel in 

hand was around the barrel 
un and his right hand around the 

handle \ pistol shot had entered his head 


near the right ear and had come out of his 


head near the left ear. ‘The bullet was never 


found 


‘There was a small powder burn about 
ht 


the hair area on the rig side of the head 


and a small powder burn on one hand 


These circumstances led the named in- 


surer to refuse indemnity 


to pay the double 
under which this 
was insured. The 


benefits on the lite pol 1es 


unfortunate tarme! larm 


er’s wite, who was the benefic lary on one of 


the policies, brought suit to compel the in 


surance company to pay these double in 


benefits. The evidence she introduced 
that the 


demnits 
tended to show farmer met his 
result of foul play that there 


him to kill himself but 


death as a 
was no reason fo! 
and con 

The 
above 


rather, he had every reason to live 
tinue his successful farming operations 
relied n the facts set out 

| 


msured 


imsurer 
farmer had com 
dge allowed the 

found 


ive their verdict 


ta show 


} 


mitted suicid Phe trial ju 


against 


reviewing court disposed of the pivotal 
issue with this conclusion: “As stated in 
Grand Lodge v. Banister, [80 Ark. 190, 
96 S. W. 742] the question for this Court 


on appeal is not whethe [the farmer | 


committed suicide, but whether the Insur- 


ance Company h elled all reasonable 


hypotheses that ath occurred in any 


Life, Health—Accident 


suicide. From the facts as we 


have mentioned them, particularly the phys- 


Way except 


ical facts, there are certainly two diametri 


cally opposed conclusions that reasonable 
men could reach in drawing the inferences 
from these facts. One conclusion points to 
suicide: the other conclusion points to foul 


[the 


there 


play and the placing of the gun in 
farmer's} hands atter his death. Since 


is a conclusion th could be reached othet 


than suicide, it therefore follows that the 


Insurance was not entitled to an 
rdict; and the Trial Court was 
ruling.” The judgment for the 
afirmed.—New York Life In 
Thweatt. Arkansas Sup 


January 19, 1953. 1 Lire Cases 


Disability Benefits 
Provision Construed 


The Mississippi court rules that the prop- 
er interpretation of the disability benefits 
provision would direct that it was the 
assured’s disability prior to default of 
premiums that was a condition precedent 
to the company’s liability. 


The insurance company in this case issued 


a life insurance policy to the party named 
which coniained the following supplemental 
avreement “TF DUE PR¢ JOF SH a5. be 
Home 
after the payment 
Policy and 


before default in payment of any subsequent 


furnished to the Company at its 
that the 


first 


Oftice Insured 


of the said 


premium on 


premium has either (a) become totally 


and permanently disabled or (b) been 


totally and continuously disabled for a 


months 


disability 


period of not less than three 
the company will pay certain 
benefits. 


The assured paid all the premiums 
promptly when they came due for 23 years, 
except the quarterly premium due on Octo 
ber 27, 1951 The 
assured was that he 
totally disabled. He 


1950 


reason given by the 
was permanently and 
suffered 


His condition steadily 


a heart attack 


on October 13 


vorsened until on January 31, 1951, he was 


hospitalized. Since his confinement, he has 


continued to be permanently and _ totally 


disabled. The assured through his attorneys 
made demand on the December 
3, 1951, tor the 


in his 


insurer on 


disability benefits outlined 


nsurance 


policy. The insurer denied 


liability for these benefits on 


} 


that the policy had lapse 





payment of the quarterly due 


October 27, 1951 


premium 


brought 
that 


The insurer demurred to the actior 
by the 


under the 


assured with the contention 


terms of the supplemental agree 


ment quoted above, the furnishing of due 


proof prior to default in payment of pre 


miums was a condition precedent to the 


1 


insurer's lability and sinee the assured had 


the insurer was not liable for 
benefits The 


ruled this demurret 


The 


court’s 


not done this, 


the disability trial court ove 


court affirmed the trial 
had 
construction of the 


“The { the 


strues this provision of the 


revicwihly 


action and this to say on the 


proper contested pro 


vision appellant insurer] col 
policy 
to default in the 


that priot payment 


subsequent premium, due proof of disabil 

company. We ar 
to agree with appellant on this con 
We think that the 
the provision is and unambiguous 
and that it clearly means, not that the proof 
before 


must be furnished to the 
unable 
struction language of 
clear 
must be furnished to the company 
default in the payment of the premium, but 
that the disability before default in the pay 
a condition precedent 


ment of the premium is 


to the company’s liability of the disability 
Franklin Life Insurance Company 
Supreme Court. 


(2d) 73. 


benefits.’ 
v. Stribling. Mississippi 


February 2, 1953. 1 Lire Cases 


Extention Denied 


The notation made by the plaintiff at the 
bottom of the defendant’s letter was held 
by the North Carolina court to be insuf- 
ficient to effect a conversion. 


The 


under a 


father of the plaintiff was insured 


contained nontor 


effect that if the 


which 
to the 
policy should lapse for nonpayment of pr« 


policy 
feiture provisions 
mium, atter 
three full years, 
indebted to the 
f three optional plans will be« 
‘J he 
tinent to this case was the third one which 
EXTENDED INSURANCI 


The company, upon written request of the 


premiums have been paid for 
and the assured is not 
company account of the 
policy, one 
granted by the 


company plan per 


provided: “s 


insured within three months from the date 
of lapse, will continue the face amount of 
the policy as Nonparticipating Term Insut 
ance from the date to which premiums have 
been paid for the term set out in the policy.” 


The assured went on a trip to Greece in 
June of 1949. He planned to 
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return im 


November, 
late February or early 
March 28, 1950 
absent from this c 


1949, but did not do so until 
March, 1950 He 
W hile ne was 


uuntry, the assured wrot 


died on 


to his son and requested the son to write 
to the defendant 


hold his policy and he would 


company telling them “to 


settle for it 
defendant wrote a 
1949, addressed to 


that since the 


1949, | ad not 


1 
} 


when he returned.” The 
letter dated October 20, 
the assured suggesting 


July 13, 


within t 


mium due on 
paid 


gract 


when due or ie stipulated 


to make 
poi if 


notation ol 


period, it might be desirable 


application for reinstatement of thé 


The son made the following 
defendant 


{ 
June, 


this letter and returned it to the 
“My father 
& I am expecting him to Noven 

ber, hold his until he 


will settle with you then 


has gone to Europe since 


return i 
please Insurance 


returns. He 


} 


The following was one of the issues sub 
mitted to “Was the 
ance which is described in 

extended insurance at 
insured?” The 


that in its 


jury olicy of insu 


e pleadings in 


1 
! 
t 


and effect as 
the time of the death of the 


instructed the 


rorce 


trial court jury 
opinion the notation the plaintiff had written 
at the bottom of the defendant's letter did 
not comply with the requirements of option 
The court further instructed the jury 


be lieved all 


three 
that, as a matter of law, they 
issue 


quoted 
and judg 


the evidence to answer the 


“NO.” The 


ment was for the defendant 


jury so answered 


The court in the instant action affirmed the 
judgment with this reasoning: “The 
[of the plaintiff at the bottom of 
letter] contained nothing 


writing 
def« nd- 
than 


which to 


ant’s more 


a request for additional time in 


pay the premium ort that would 


fall due 


premiums 


while the insured was on his trip 


to Greece. There is no provision in the 


policy for any such extension of time and 


the company was under no obligation to 


grant such a request. A request to hold is 
not the equivalent of a request to convert 
or to change. The word ‘hold’ means in its 
usually accepted sense, ‘to maintain or sus- 
tain; . to keep: 


Black’s Law Dictionary, Third Edition 


to retain.’ 
We 


do not think the language used by the in 


» possess; 


sured to his son, or by his son to the 
defendant, is susceptible of being construed 
to be a request for a conversion of the 
policy from one type of insurance to another.” 

Strigas v. Durham Life Insurance Company 
North Carolina Supreme Court. December 


11, 1952. 1 Lire Cases (2d) 86 


I L J— May, 1953 





FIRE 


Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 





Examination of Aircraft 
Denied Insurer 


The Florida court was unable to discern 
any abuse of discretion in the trial court’s 
refusal to allow the examination re- 
quested by the insurer. 


The contract of insurance 


parties in this case provided 

surer should be liable only in the event of 
total ‘Total loss was defined in the 
policy as meaning “that the aircraft insured 
shall suffered at ; 
damage to the air frame and 85% structural 


engine.” A P-51 Mustang 


by the flying service and 


loss 


least &5% 


have structural 
damage to the 
airplane, owned 


insured by insurer in this case, crash landed 
The insurer 


lability on the 


with its wheels up promptly 
that 


was more than 


denied ground neither 


the air frame nor the engine 


85 per cent structurally damaged 


Eleven months after the crash the flying 
service brought suit to recover on the policy 
trial a year later, but 
was postponed on the flying 


tion tor 


The case was set for 
service’s mo 
Before the 


another three months 


matter was set for trial, the assured flying 
interrogatories to the 
that the 
insurer’s representatives had examined the air 
that it 
a total loss within the meaning of the policy 


\fter 


surer filed a 


service propounded 


insure! The answers disclosed 


plane and had determined was not 


the trial had been postponed, the in 


motion “to require internal 


inspection and/or motion for production 
Rule 


Insurer 


under Common Law 
The 
also filed affidavits to support its contention 


that only by 


and 


27” of the 


mspection 
airplane engine 
an actual disassembling of the 
engine would it be possible to prove whether 
or not the 


engine had suffered 85 per cent 


damage The trial entered its order by 
which it denied the insurer’s motion and the 
insurer appealed contending this action was 


error and prejudicial to its cause 


affirmed the lower 
court’s order by first calling attention to the 


fact that 


The reviewing court 


under Florida’s procedural rules 


Fire and Casualty 


the granting or denying of a motion such as 
the one here involved is a matter of discre 
the in- 
that this 

abused 


“At 


it developed that such 


order for 


must show 


tion and not of right. In 
prevail, it 


surel to) 


discretionary power was clearly 


The conclusion drawn was stated thus 
| 


the trial of the caus¢ 


examination could easily have required sev- 


eral weeks and would have been very ex- 


pensive It was also shown by experts in 


could be 


ispection lrue, tt 


ascertained 


would 


the held that damage 
by external un 


probably have been better evidence and may 


have been given greater weight by the jury 
if there 


but when 


had been an inspection as requested, 


these adve weighed 


against the delay been 


by the 
the expenses vhicl 


curred by 1 


OcCaSIONEC d 
been pa 


he parties and the fact that even 
] 1 
examination had been made it 


after such 


would still be a matter of somebody’s opin 
damage, we can 
1 


ion as to the extent of the 
that the lower court 
discretion in denying the tion ( 


at Lloyd’s London v. Hawthorne 


not i\ abuse: its 
™ ertain 
Underwriters 
Flying Service ‘ a Supreme ourt 
February 27, 7 RE AND CASUALTY 


Cases 1143 


Invalid Claim Held 
Sufficient Consideration 


If the plaintiff believed she had a just 
claim, it was not necessary that she be 
correct for her forbearance to sue to con- 
stitute valid consideration, rules the 
Kansas court. 


The plaintiff fell down an unlighted stair- 
way of a church and injured herself. The 
church carried an O. L. & 7 
msurer 


policy with an 


who was made one of the parties 


defendant. Aware of this policy, she was pre 
an adjuster for 


This 


insurer 


paring to bring suit when 
the defendant 


adjuster 


insurer called on her. 
that the 

would pay all of the plaintiff's expenses in 
fall if the plaintiff 
would refrain from bringing suit 
tiff, in this 


not bring suit until after the 


orally avreed 
curred.as a result of the 
The plain 
reliance on oral contract, did 
insurer refused 
several times to pay her expenses. The 
that there 


consideration for the oral ec 


insurer's position was was no 


mtract because 
liability on the part of the 
church to the plaintiff and so, the plaintiff 
up nothing 
not to 


there was no 
of value when she agreed 
The basis for the in 
surer’s contention was that it has been held 
in Kansas 


Rave 


bring suit 


that organizations such as 


365 





churches and charitable institutions are not 
liable for their torts The 
tained the defendant's demurret 
these contentions to be true. 


trial court sus 


holding 


‘The appellate court im the present action 
this holding by 
rule of nonliability of a church is not en 
titled to the by the 
defendant. The plaintiff alleged in her peti- 


tion that she believed she had a just and 


overruled saying “The 


force claimed for it 


valid claim against the church. In order for 


her forbearance to sue to constitute a valid 
consideration for the contract, it is not 
necessary that the plaintiff be correct in the 
belief pleaded. It 
believed 


against the church.” 


was enough if she in 


faith that she had a valid 


good 


cause of actior 


The court also made the following very 


Statement m connection with 
“We to hold as 
law that this claim was obviously 
invalid in view of what we held in Robert 

vu. Labette County Comm'rs, 122 Kan. 486, 
252 Pac 196 held that 
though the county was not liable under the 


interesting 
this case would not care 


a matter ol 


‘There we even 


workmen’s compensation act to its em 
ployees, still where it had taken out an in 
injuries to the 


injured, 


surance olicy to cover the 
employees and an employee 


could be held 


company Can 


Was 
the company 
“The 


heard to say the 


hardly be 
claim of the plaintiff was 


Histirance 


| 


obviously invalid and frivolous when it at 


tached enough importance to it to make 


Ralston v. Mather 


December 6, 1952 


the contract in question.” 
Kansas St 


7 Frre AND CASUALTY CASES 1113 


ipreme Court 


Charge of Arson Unsubstantiated 


A Tennessee court rules that since there 
was evidence to support the jury’s ver- 
dict, the judgment for the plaintiff could 
not be disturbed. 


The plaintiff was the owner of a house 
that she 

son-in-law 
$10,000 fire insurance 
The plaintiff had 


$7,500 for 


daughter and 
She had this house insured tor 
det« ndant 


evide nce dis- 


occupied with her 
with the 
paid, the 
closed, this 
of 1948 and had since spent $2,540 for im 
She took out the 


1950 when she and her daughter 


house in February 


provements insurance in 
August of 
and son-in-law moved into the house. The 
was totally destroved by fire on Janu 
195] The plaintiff produced evi 
showed that she 


hous 
ary 12, 
dence that was asleep at 
her son’s home at the time ot the fire, that 


hospital and her 
Kentucky at 


was in the 
Paducah, 


her daughter 


son-in-law was in 


366 


that time 
to the 
before the fire 


The last time the plaintiff went 


house before the fire was the day 
She went there with a wo 
man friend of hers after visiting her daugh 
things for het 


The 


proots ot 


order to get some 
bank the 
plaintiff gave proper 
loss to the defendant and was required to 


ter in 
daughter and to furnace, 


notice and 


submit to a lengthy examination under oath 
by representatives of the defendant and the 
state fire marshal Notice was also given 
by the plaintiff to the that the 


policy contained a standard mortgage clause 


detendant 


payable to a trustec 


The defendant has steadily refused to pay 
any of the loss, contending that the plaintiff 
burned 


herself 
burned | 


had either the house 
or had it The only 
32 


defendant introduced was a 32-year-old man 


witness the 


who had never gone to School, who could 


not read or write and who testified by depo 
sition 


This witness was proved to be of 


bad reputation and had served time in 


prison Trial to judge and jury resulted 


plaintiff. Upon mo 
trial 
as tried anew before 


in a judgment tor the 


tion of the defendant a 
granted and the case w 
This 


judgment for 


new Was 


a judge and jury second trial also 


resulted in a the plaintiff 
The defendant’s appeal mainly insisted that 
there was no evidence to support the ver 


dict of the jury. 


began its considera 
the de 


is well settled in Tennesse¢ 


The appellate court 
tion of the matter by 
fendant that it 


that the court will not 


recalling for 


weigh the evidence 
preponderance nor will 


or pass 


upon its 
it review the evidence to determine where 
the truth lies. The « 


favorable to the plaintiff and 


ourt will only consider 
all evide nee 
take as true the stongest legitimate view of 
discard all 
inferences. It will also 


unfavorable 
only find 
out whether or not there is any substantial evi 
the verdict of the jury, 
‘The conclusion 


such evidence and 
evidence or 
dence to support 
approved by the trial court 
of the court in affirming the judgment for 
“The 
and ably presented to the Court and jury 
by the 


Court the jury found that the refusal to pay 


the plaintiff was whole case was fully 


and undyr a fair and accurate charge 


by the defendant was not in good faith and 
its verdict was approved by the Trial Judge 
We cannot say that there was no evidence 


could bas¢ its conclu 


Ne ZZ 


‘| ennessee 


upon which the jury 
sion.”’—Frederick v I:ngland Fire In 
Company Court of 
\ppeals, Middle Section at Davidson County 
FIRE AND CASUALTY 


rurance 


February 27, 1953. 7 
Cases 1118 


IL J — May, 1953 





AUTOMOBILE 


Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Joint Liability of ‘‘Racers”’ 


Where two motorists engage in an auto 
race on the public highway, a Kentucky 
court rules that both drivers are liable for 
damages to a guest who is injured in the 
almost inevitable crash. 


The plaintiff (the ay here) was a 


ppellec 


passenger in the vehicle of a 


guest 
injured when the car 
collided with 


result of a “f 


and was seriously 


vas riding in another 
ollision took place as thre 
' 


race on the public highways 


Che plaintiff had spent the better part of 


About 5:00 


ney 
he friend 


he day riding with has friend 


hev drove to : 


laintiff’ 
1 
T ceeded 


1 
at has been 


110 miles per hour 


ht ] j 
I mies WW ClOS« 


passed his racing 
( illed Merry Oaks 
turned his car around after 


and shortly bevo1 |. the triend of the 


plaintiff did the \iter 


cars around they again picked up speed and 


Sam turning thet 


again traveled at a high speed in close prox- 


imity to each othe \iter several mil of 
racing, the friend again attempted t 


pass his rival, but this Tinie mn 
} 
] 


WW he I 


} 
alongside e: ther, they 


this 
a steep hill 


n a no passing zone the two 


were 


om 


onted wi an one 


l } 


1g dow1 tine hill lhe plaintifl s 


tront of his racing com- 


| cut sharply in 


collided with tre 
aintiff’s friend was 
"and the plaintiff 


he plaintiff brought 


and the tw ars 


suit driver and against the 


against 
estate ot Judgment was for 


plaintiff 


Automobile 


Che court indicated its disposition toward 
adventurous drivers by this language: “Prob- 
ably the leading case involving automobiles 
racing on the highway is that of Reader v 
Oatis, 147 Minn. 335, 180 N. W. 117, 16 A. L. R. 
463, wherein the Supreme Court of Minnesota 
two or 


held, in effect, that where more per- 


sons are unlawfully and negligently racing 
automobiles on a public highway in concert, 
all are liable in damages to a guest in one of 
the racing cars who is injured thereby, when 


the guest protests to the driver, and was not 


engaged in a joint enterprise with the driver. 
The Minnesota opinion reflects sound legal and 
humanitarian principles which are applicable 
to the factual at bar.’ 
However, the judgment was reversed be- 
had include 
usual formula for the 


, 


situation of the case 


cause the trial court failed to 


in the jury charge the 


ie plaintiff's 


remarks 
Shank 


December 5, 


measurement of damages and 
had 
Insurance By v 
tucky Court of Appeals 
1 AuToMosILe Cases (2d) 402 


counsel made inpropel con- 


Ken- 
1952. 


cerning 


Contributory Negligence 
of Taxicab Passenger 


The plaintiff could be guilty of contri- 
butory negligence, the Michigan court 
decides, if the peril from which she sought 
to rescue the third person was due to her 
negligence. 


\ taxicab passers rough suit against 
urres 

l as a res in his 

The facts that led to this 

| ; maintained that the 

about 40 


the defend 


accident were in 


} ty! ty tt 
Phe plaintif 


at a speed ot 

hour when the driver, 

_ caused the cab to come toa sudden stop 
. 7 

lurch forward 


caused the plaintiff to 


1 


left hand strt the meter in the 


The little finger of | left hand was 

ti cannot now 
flex her finger ane has lost the 
] The 


lett hand 
maintained that her two 


I formerly 
plaintiff further 
VCal old 


niece, who w with the plaintiff, 


was seated next to 


more 


mile S pel h sur al lat oO sudden 
He testified i I tiff’s niece 
ne; h at and 


the plaintiff, in ar o reach forw 


stop 
Was 
that 

ard 


standing 


and grab the from 
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falling forward, lost her balance, fell and 
thus injured herself. The tried 
before a judge without a jury and judgment 
was given for the defendant 


case was 
On the plain 
tiff’s motion to set aside the judgment and 
grant a new trial, the judge held that the 
plaintiff was guilty of contributory negligence. 


The supreme court affirmed this judgment 
by stating: “The judge did not make spe- 
cific findings as to the facts but as he had 
heard the testimony we must assume that 
his conclusions as to liability were based on 
the testimony. There is testimony that 
fully supports defendant’s claim that plain- 


tiff was guilty of contributory negligence 


’ 


The court disposed of the plaintiff's con- 
tention that the Restatement, Torts Section 
172, supported her position that it is not 
contributory negligence for a plaintiff to 
expose himself to danger in a reasonable 
effort to save a third person from harm by 
(a) of this section. 

if the third 
son’s peril is due in part to the plaintiff's 
own negligence, such negligence is a con- 


quoting trom comment 


“ 


The court quoted: per- 


tributing factor in producing any harm which 
he sustains in attempting to rescue the third 
person and, therefore, is a bar to his re 
covery against a defendant whose negligence 
also contributed to such harm.”—Tarnowski 
v. Fite. Michigan Supreme Court. December 
9, 1952. 1 Auromosi_e Cases (2d) 499, 


Omnibus Clause Inapplicable 


Since the conditional vendee’s use of the 
car was in his own right and not through 
any consent or permission of the condi- 
tional vendor, the Tennessee court rules 
that the omnibus clause of the vendor’s 
policy did not extend coverage to the 
vendee. 

May a third party who is struck by an 
automobile driven by a conditional vendee 
recover frora the insurer of the conditional 
vendor clause of the 
liability policy of such vendor with the in- 
surer’: 


under the omnibus 
The Tennessee Supreme Court an- 
swered this question in the negative in the 
instant case 


This problem arose in the following situa- 
The sold the auto involved 
under a contract to the 
person who was driving the car at the time 
it struck the plaintiff's minor son. The plain- 


tion assured 


conditional sales 


tiff brought suit against the conditional vendee 
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{the driver] and the conditional vendor [the 
assured] contending that the vendee was an 
additional assured under the omnibus clause 
of the vendor’s policy. The omnibus clause 
contained in the assured’s policy was the 
standard one extending coverage to any per- 
son using the insured vehicle with the per- 
mission of the named insured. A nonsuit 
was taken against the vendor-assured, the 
insurer denied liability and judgment was 
entered against the vendee-driver, who failed 
to plead. After an execution on this judg 
ment was returned nulla bona, the present 
suit was instituted against the insurer on the 
Judgment in this suit was 


rendered for the plaintiff. 


omnibus clause 


To begin their review of this matter, the 
called to the fact 
that in Tennessee retention of title in a con- 


supreme court attention 
ditional sales contract is in the nature of a 
lien and mere security for the payment of 
the price. It was further noted that there 
are very few actions on a policy against the 
insurer where the insured is not a party and 
where the plaintiff was injured by the auto- 
mobile, driven by a vendee of the insured. 


The Virginia case of Virginia Automobile 
Mutual Insurance Company v. Brillhardt, 28 
AuTOMOBILE CAses 1145, 46 S. E. (2d) 377, 
was cited among other cases as authority 
for the court’s reversing the judgment and 
dismissing the suit. The court quoted the fol- 
lowing from the Brillhardt case: “ ‘Permission’ 
or ‘consent’ to use or drive a car within the 
meaning of such a provision [the omnibus 
clause] must come from someone who is in 
a position to give or grant it. His relation 
to or control over the car must be such that 
he has a right to give or withhold the per- 
mission or consent to use it. 


In the case before us upon the sale of 
the vendee, took immediate 
. [the vendor’s] posses- 

and his right to control its use, 
[the vendee]. 

. . [the vendor] 


the car 
possession of it 
sion of it, 
ceased and passed to 
And this was so although 
retained a lies on the car for a part of the 
unpaid purchase price. After the consum- 
mation of the sale, [the vendee’s] use 
of the car was by virtue of his ownership of it 
and his right to control it, and not by virtue 
of the grant of any permission to him by 

[the vendor]. (Our italics.) . . .”— 
Home Indemnity Company v. Bowers 
see Supreme Court, East Division at Nash- 
ville. December 5, 1952. 1 AutomMosiILe CASES 


(2d) 371. 


Tennes- 


IL J— May, 1953 
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Sn Futwee Gsasucs 


Amonc the many interesting papers pre- 
sented at the first annual insurance conference 
conducted by the University of Miami Law 
School was that of Dr. Franklin Jay Evans. His 
paper covers the medico-legal problems in 
disability evaluation and points up the intimate 
connection medicine has with insurance. 


At THE TIME of the Louisiana Purchase, it was 
inconceivable to some that the central govern- 
ment at Washington would be able to have 
any control over citizens located two or three 
thousand miles from the Capital. The paper 
presented before the Miami University Insur- 
ance Conference by George W. Ericksen dis- 
closes how unfounded these fears have proved 


to be 
* 


One OF THE ‘'twin pillars of American pros- 
perity,'' installment credit, was a prime mover 
in establishing credit life, health and accident 
insurance. Harold L. Buck, vice president of 
the Federal Life and Casualty Company, dis 
cusses the functions and operations of this sub- 
ject in another of the Miami conference papers 





